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Dear Attorney,

In accordance with the provisions of Section 12A(4), Coroners Act 1980, I present a written report containing a summary of the details of the deaths of persons in circumstances referred to in Section 13A.

Pursuant to Section 12A(4) the Report is required to be furnished within two months of the end of the year.  

Under the provisions of Section 13A:

(1) A coroner who is the State Coroner or a Deputy State Coroner has jurisdiction to hold an inquest concerning the death or suspected death of a person if it appears to the coroner that the person has died or that there is reasonable cause to suspect that the person has died:

(a) While in the custody of a police officer or in other lawful custody, or while escaping or attempting to escape from the custody of a police officer or other lawful custody, or

(b) as a result of or in the course of police operations, or

(c) while in, or temporarily absent from, a detention centre within the meaning of the Children (Detention Centres Act 1987, a correctional centre within the meaning of the Crimes (Administration of Sentences) Act 1999 or a lock-up, and of which the person was an inmate, or

(d) while proceeding to an institution referred to in paragraph ©, for the purpose of being admitted as an inmate of the institution and while in the company of a police officer or other official charged with the person’s care or custody.

(2)  If jurisdiction to hold an inquest arises under both this section and section 13, an inquest is not to be held except by the State Coroner or a Deputy State Coroner.

Inquests into such deaths are mandatory and must be heard by the State Coroner, or a Deputy State Coroner.  These deaths not only include deaths of persons in the custody of the NSW Police and Department of Corrective Services, but also of those in the custody of the Department of Juvenile Justice and the Federal Department of Immigration.  Persons on home detention and on day leave from prison are considered to be subject to the legislation.

Police operations deaths can include shootings by police officers, shootings of police officers, suicide and other types of unnatural death in front of police officers and deaths occasioned during police pursuits or “urgent duty call-outs.”  These deaths are thoroughly investigated by independent police from a different Local Area Command as critical incidents.

31 cases in circumstances referred to in Section 13A were reported during 2004.

23 matters were completed by way of inquest finding. There are 56 outstanding matters that have been listed for hearing or are currently under investigation with hearing dates yet to be allocated.  

During the year a number of complex and important Section 13A, Coroners Act 1980 inquests were conducted by the Deputy State Coroners and by myself.  I dealt with the inquest into the death of Thomas James Hickey.  Thomas Hickey impaled himself on a fence in Redfern whilst riding his bicycle.  The inquest attracted a deal of publicity and my findings were found to be contentious by a section of the aboriginal community, and no doubt by others in the general community.  In this jurisdiction we attempt to be transparent and open.  My judgment in “Hickey” is reproduced in full in order that those readers interested in the matter might see how I have approached my task of evaluating the evidence, and the weight of evidence.  My three Deputy State Coroners each conducted a number of important inquests and made constructive and far-reaching findings pursuant to Section 22A, Coroners Act 1980.

It is worth mentioning that during 2004, 31 Section 13A deaths were reported to the coroner.  This represents the lowest figure since the enactment of Section 13A in 1994.  I believe that the thoughtful work of senior coroners, and the bona fide implementation of coronial recommendations for change over the years by agencies such as NSW Police, Corrective Services and Justice Health is one important reason for the lowered figure.

I enclose my report for 2004 into deaths in custody/police operations deaths for your information and for the information of both Houses of Parliament.

Yours sincerely,

(John Abernethy)

NSW State Coroner,

Chambers.

Glebe.  NSW.

25th February 2005

STATUTORY APPOINTMENTS

Under the 1993 amendments to the Coroners Act 1980, only the State Coroner or a Deputy State Coroner can preside at an inquest into a death in custody or a death in the course of police operations.  The inquests, the subject of this report, were conducted before the following Coroners:

MAGISTRATE  JOHN ABERNETHY 

New South Wales State Coroner

1965
Joined the (then) Petty Sessions Branch of the New South Wales Department of the Attorney General and of Justice

1971
Appointed Coroner for the State of New South Wales 

1975

Admitted as a Barrister-at-Law in the State of New South Wales

1984
Appointed a Stipendiary Magistrate for the State of New South Wales

1985
Appointed a Magistrate for the State of New South Wales under the Local Courts Act 1982

1994
Appointed New South Wales Deputy State Coroner

1996

Appointed New South Wales Senior Deputy State Coroner

2000
Appointed New South Wales State Coroner

MAGISTRATE  JACQUELINE MILLEDGE

Senior Deputy State Coroner

1996
Admitted as a Legal Practitioner of the Supreme Court of New South Wales.

1996
Appointed a Magistrate for the State of New South Wales under the Local Courts Act 1982 and Coroner.

2000

Appointed Deputy State Coroner.

2001 Appointed Senior Deputy State Coroner.

MAGISTRATE CARL MILOVANOVICH

Deputy State Coroner

1968
Joined the Department of the Attorney General (Petty Sessions Branch)

1976 Appointed a Coroner for the State of New South Wales.

1984
Admitted as a Solicitor of the Supreme Court of NSW

1990
Appointed a Magistrate for the State of New South under the Local Courts Act 1982.

2002
Appointed as a Deputy State Coroner.

MAGISTRATE DORELLE PINCH

Deputy State Coroner

1984
Admitted as a Solicitor of the Supreme Court of NSW and the High Court of Australia

1984-98
Worked as a Solicitor, principally in government legal practice

1998
Appointed as an Advocate, Crown Solicitors Office

1999
Accredited as a Specialist in Criminal Law, Law Society of NSW

2003
Appointed as a Magistrate under the Local Courts Act 1982

2003
Appointed as a Deputy State Coroner
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Introduction by the New South Wales State Coroner
What is a death in custody?
It was agreed by all mainland State and Territory governments in their responses to the Royal Commission into Aboriginal Deaths in Custody recommendations, that a definition of a death in custody should, at the least, include
:

1 the death wherever occurring of a person who is in prison custody, police custody, detention as a juvenile or detention pursuant to the (Commonwealth)

Migration Act, 1958.;

2
the death, wherever occurring, of a person whose death is caused or contributed to by traumatic injuries sustained, or by lack of proper care whilst in such custody or detention;   

3
the death, wherever occurring, of a person who died or is fatally injured in the process of police or prison officers attempting to detain that person; and

4
the death, wherever occurring, of a person who died or is fatally injured in the process of that person escaping or attempting to escape from prison custody or police custody or juvenile detention. 

Section 13A, Coroners Act expands on this definition to include circumstances where the death occurred:

1.
while temporarily absent from a detention centre, a prison or a lock-up; as well as,

2.
while proceeding to a detention centre, a prison or a lock-up when in the company of a  police officer or other official charged with the person’s care or custody.

It is important to note that in respect of those cases where an inquest has yet to be heard and completed, no conclusion should be drawn that the death necessarily occurred in custody or during the course of police operations.  This is a matter for determination by the Coroner after all the evidence and submissions, from those granted leave to appear, has been presented at the inquest hearing. 

In fact, in recent years the Department of Corrective Services has been releasing prisoners from custody prior to death, in certain circumstances.  This has generally occurred where such prisoners are hospitalised and will remain hospitalised for the rest of their lives.  Whilst that is not a matter of criticism it does indicate a “technical” reduction of the actual statistics in relation to deaths in custody.  In terms of Section 13A, such prisoners are simply not “in custody” at the time of death.

Standing protocols provide that such cases are to be investigated as though the prisoners are still in custody.

What is a death as a result of or in the course of a police operation?
A death as a result of or in the course of a police operation is not defined in the Act. Following the commencement of the 1993 amendments to the Coroners Act 1980, New South Wales State Coroners Circular No. 24 contained potential scenarios that are likely deaths ‘as a result of, or in the course of, a police operation’ as referred to in Section 13A of the Act.  

The circumstances of each death will be considered in reaching a decision whether Section 13A is applicable but potential scenarios set out in the Circular were:

· any police operation calculated to apprehend a person(s);

· a police siege or a police shooting

· a high speed police motor vehicle pursuit

· an operation to contain or restrain persons

· an evacuation;

· a traffic control/enforcement;

· a road block

· execution of a writ/service of process

· any other circumstance considered applicable by the State Coroner or a Deputy State Coroner

After ten years of operation, most of the scenarios set out above have been the subject of inquests.

The Deputy State Coroners and I have tended to interpret the subsection broadly.  We have done this so that the adequacy and appropriateness of police response and police behaviour generally will be investigated where we believed this to be necessary.

It is most important that all aspects of police conduct be reviewed even though in a particular case it may be unlikely that there will be grounds for criticism of police.   It is important that the relatives of the deceased, the New South Wales Police Service and the public generally have the opportunity to become aware, as far as possible, of the circumstances surrounding the death.  

In most cases where a death has occurred as a result of or in the course of a police operation, the behaviour and conduct of police was found not to warrant criticism by the Coroners. However criticism of certain aspects was made in a number of matters, including:

337/2001:  The Senior Deputy State Coroner criticised officers of the Queensland Police who pursued a motorist into New South Wales.  They were not Special Constables for the State of New South Wales and should not have continued the pursuit across the border.  The Coroner commented (that from a police operation perspective) ‘I have never seen a matter involving police where so many matters have gone wrong from start to finish’.

107/01: A Deputy State Coroner found that an aboriginal juvenile died following ingestion of drugs whilst on “day leave” from a detention centre.  The case was characterised by a failure by police to identify the circumstances as a death in custody; a deficiency in police protocols in relation to transportation of post mortem samples; failure to recognise aboriginality; and failure to secure physical evidence.  The Deputy State Coroner made comprehensive recommendations pursuant to section 22A to the Minister and Commissioner of Police and to the Minister and Director General of Health.

1438/01: A Deputy State Coroner found NSW Police to be deficient in relation to training in interacting with mental health consumers and that the training did not cover issues relating to the execution of warrants on mental health consumers.  In addition there were other significant deficiencies in relation to police practices either to access information recorded on the “warning” screen of the COPs system or to formulate a plan based on such warnings. The Coroner expressed the view that the Memorandum of Understanding between Police and Health in relation to mental health consumers was deficient.  Again the Coroner made a number of important recommendations.

187/02: The Senior Deputy State Coroner recommended a change in the definition of “Pursuit” to address an obvious ambiguity that a pursuit only arises when police in a motor vehicle have indicated to the driver of another vehicle to stop and that driver fails to do so. The Coroner went onto recommend that all police vehicles travelling under warning devices be considered in “pursuit”.

1344/03: A Deputy State Coroner recommended that priority be given to the implementation of recommendations (187/02) in relation to clarifying the definition of pursuit in the Safe Driving Policy and ensuring that the definition is uniformly understood and applied by police throughout NSW.

1415/03: The Senior Deputy State Coroner commended a number of police for their professionalism in containing a very volatile situation. The Coroner further recommended that the Police Service give immediate consideration to issuing all SPSU operatives the same tactical vests and helmets issued to the SPG.

We will continue to remind both the Police Service and the public of the high standard of investigation expected in all coronial cases.

Why is it desirable to hold inquests into deaths of persons in custody/police operations?
I agree with the answer given to that question by Mr Kevin Waller a former New South Wales State Coroner.

The answer must be that society, having effected the arrest and incarceration of persons who have seriously breached its laws, owes a duty to those persons, of ensuring that their punishment is restricted to this loss of liberty, and it is not exacerbated by ill-treatment or privation while awaiting trial or serving their sentences.  The rationale is that by making mandatory a full and public inquiry into deaths in prisons and police cells the government provides a positive incentive to custodians to treat their prisoners in a humane fashion, and satisfies the community that deaths in such places are properly investigated
.

I agree also with Mr.Waller that:

In the public mind, a death in custody differs from other deaths in a number of significant ways.  The first major difference is that when somebody dies in custody, the shift in responsibility moves away from the individual towards the institution.  When the death is by deliberate self-harm, the responsibility is seen to rest largely with the institution.  By contrast, a civilian death or even a suicide is largely viewed as an event pertaining to an individual.  The focus there is far more upon the individual and that individual’s pre-morbid state.  It is entirely proper that any death in custody, from whatever cause, must be meticulously examined
,
New South Wales coronial protocol for deaths in custody/police operations
Immediately a death in custody/police operation occurs anywhere in New South Wales, the local police are to promptly contact and inform the Duty Operations Inspector (DOI) who is situated at VKG, the police communications centre in Sydney.

The DOI is required immediately to notify the State Coroner or a Deputy, who are on call twenty-four hours a day, seven days a week.  The Coroner so informed, and with jurisdiction, will assume responsibility for the initial investigation into that death, though another Coroner may ultimately finalise the matter.  The Coroner’s supervisory role of the investigations is a critical part of any coronial inquiry.

The DOI is also required promptly to notify the Commander of the State Coroner’s Support Section, a small team of police officers who are directly responsible to the State Coroner for the performance of their duties.

Upon notification by the DOI, the State Coroner or a Deputy State Coroner will give directions that experienced detectives from the Crime Scene Unit (officers of the Physical Evidence Section), other relevant police and a coronial medical officer or a forensic pathologist attend the scene of the death.  The Coroner will check to ensure that arrangements have been made to notify the relatives and, if necessary, the deceased’s legal representatives.  Where aboriginality is identified the Aboriginal Legal Service is contacted.     

Wherever possible the body, if already declared deceased, remains in situ until the arrival of the Crime Scene Unit and the coronial medical officer or the forensic pathologist. A member of the Coroner’s Support Section must attend the scene that day if the death occurred within the Sydney Metropolitan area and, when practicable, if a death has occurred in a country district.  The Support Group Officer must also ensure that a thorough investigation is carried out.  He or she will continue to liaise with the Coroner and with the police investigators during the course of the investigation.  

The Coroner, if warranted, should inspect the death scene shortly after death has occurred, or prior to the commencement of the inquest hearing, or during it.  If the State Coroner or one of the Deputy State Coroners is unable to attend a death in custody/police operations occurring in a country area, the State Coroner may request the local coroner in the particular district, and the local coronial medical officer to attend the scene.

A high standard of investigation is expected in all coronial cases.  All investigations into a death in custody/police operation are approached on the basis that the death may be a homicide.  Suicide is never presumed.

In cases involving the police
When informed of a death involving the NSW Police, as in the case of a death in police custody or a death in the course of police operations, the State Coroner or the Deputy State Coroners may request the Crown Solicitor of New South Wales to instruct independent Counsel to assist the Coroner with the investigation into the death.  This course of action is considered necessary to ensure that justice is done and seen to be done.

In these situations Counsel (in consultation with the Coroner having jurisdiction) will give attention to the investigation being carried out, oversee the preparation of the brief of evidence, review the conduct of the investigation, confer with relatives of the deceased and witnesses and, in due course, appear at the mandatory inquest as Counsel assisting the Coroner.  Counsel will ensure that all relevant evidence is brought to the attention of the Coroner and is appropriately tested so as to enable the Coroner to make a proper finding and appropriate recommendations.

Prior to the inquest hearing, conferences will often take place between the Coroner, Counsel assisting, legal representatives for any interested party, and relatives so as to ensure that all relevant issues have been addressed.

In respect of all identified Section 13A deaths, post mortem examinations are conducted by experienced forensic pathologists at Glebe, Westmead or Newcastle.

Responsibility of the coroner

Section 22, Coroners  Act 1980 provides:

(1)  The Coroner holding an inquest concerning the death or suspected death of a person shall at its conclusion …. record in writing his or her findings …. as to whether the person died, and if so:

(a) the person’s identity,

(b) the date and place of the person’s death, and

(c) except in the case of an inquest continued or terminated under section 19, the manner and cause of the person’s death.

In general terms Section 19 provides:

1. if it appears to the Coroner that a person has been charged with an indictable offence or the coroner forms the opinion that evidence given in an inquest is capable of satisfying a jury that a person has committed an indictable offence and that there is a reasonable prospect of a jury convicting the person of the offence; and 

2. the indictable offence is one in which the question whether the known person caused the death is in issue the Coroner must terminate the inquest. 

The inquest is terminated after taking evidence to establish the death, the identification of the deceased, and the date and place of death. The Coroner then forwards to the Director of Public Prosecutions a transcript of the evidence given at the inquest together with a statement signed by the Coroner, specifying the name of the known person and particulars of the offence.

An inquest is an inquiry by a public official into the circumstances of a particular death.  Coroners are concerned not only with how the deceased died but also with why.

Deaths in custody are personal tragedies and have attracted much public attention in recent years.  A Coroner inquiring into a death in custody is required to investigate not only the cause and circumstances of the death but also the quality of care, treatment and supervision of the deceased prior to death, and whether custodial officers observed all relevant policies and instructions (so far as regards a possible link with the death).

The role of the coronial inquiry has undergone an expansion in recent years.  At one time its main task was to investigate whether a suicide might have been caused by ill treatment or privation within the correctional centre.  Now the Coroner will examine the system for improvements in management, or in physical surroundings which may reduce the risk of suicide in the future.  Similarly in relation to police operations and other forms of detention the Coroner will investigate the appropriateness of actions of police and officers from other agencies and review standard operating procedures.

In other words, the Coroner will critically examine each case with a view to identifying whether shortcomings exist and, if so, ensure, as far as possible, that remedial action is taken.

Recommendations

The common law practice of Coroners (and their juries) adding riders to their verdicts has been given statutory authorisation in Section 22A of the Coroners Act 1980. This section indicates that public health and safety in particular are matters that should be the concern of a Coroner when making recommendations (S.22A(2)).

Any statutory Recommendations made following an inquest hearing should arise from the facts under inquiry and be designed to prevent, if possible, a recurrence of the circumstances of the death in question.  Coroners require, in due course, a reply from the person or body to whom a Recommendation is made.

Acknowledgment of receipt of the Recommendations made by a Coroner is received from Ministers of the Crown and other authorities promptly.  Some weeks are required for the inquest evidence and exhibits to be studied and consideration given to the Recommendations made by the Coroner.  A formal reply as to the outcome of those considerations is then received by the Coroner.  Recommendations arising from nine inquests were made during 2004.

Contacts with outside agencies

During 2004 the State Coroner’s office maintained effective contact with the following agencies:

· New South Wales Department of Forensic Medicine (Department of Health);

· Division of Analytical Laboratories at Lidcombe (Department of Health);

· Aboriginal Prisoners and Family Support Committee (New South Wales Attorney General’s Department);

· Aboriginal Deaths in Custody Watch Committee;

· Indigenous Social Justice Association; 

· Aboriginal Corporation Legal Service; 

· Aboriginal and Torres Strait Islander Commission; 

· Australian Institute of Criminology in Canberra; 

· Office of the State Commander New South Wales Police Service; 

· Department of Corrective Services; and

      Corrections Health.  

Close links were also maintained with Senior Coroners in all other states and territories.

OVERVIEW OF DEATHS IN CUSTODY/POLICE OPERATIONS REPORTED TO THE NEW SOUTH WALES STATE CORONER DURING 2004.

All deaths pursuant to Section 13A, Coroners Act 1980, must be investigated by the State Coroner or a Deputy State Coroner.

Deaths in custody/police operations which occurred in 2004.

There were 13 cases of deaths in custody and 18 cases of death as a result of or in the course of police operations reported to the State Coroner in 2004.  These cases have either been listed for hearing in 2005 or are still under investigation.

	Year
	Deaths in Custody
	Deaths in Police Operation
	Total

	1995
	23
	14
	37

	1996
	26
	6
	32

	1997
	41
	15
	56

	1998
	29
	9
	38

	1999
	27
	7
	34

	2000
	19
	20
	39

	2001
	21
	16
	37

	2002
	18
	17
	35

	2003
	17
	21
	38

	2004
	13
	18
	31


Aboriginal deaths which occurred in 2004

Of the 31 deaths reported during 2004 pursuant to Section 13A, Coroners Act 1980, five were aboriginal, two of whom died in custody in prison and three of whom died as a result of a police operation. 

An inquest into the death of one of the aboriginal males was heard and findings given.  A synopsis for this death is contained in this report. 

	Year
	Deaths in Custody
	Deaths in Police Operation
	Total

	1995
	7
	0
	7

	1996
	2
	0
	2

	1997
	6
	2
	8

	1998
	2
	3
	5

	1999
	3
	1
	4

	2000
	4
	1
	5

	2001
	5
	-
	5

	2002
	3
	1
	4

	2003
	1
	2
	3

	2004
	2
	3
	5


Table 2: Aboriginal deaths in custody/police operations during 1995 to 2004.
Deaths investigated by the State/Deputy State Coroners during 2004.

During the year 10, “death in custody” inquests and 13 “police operation death” inquests were finalised (Appendix 1).  

Findings were recorded as to identity, date and place of death, and manner and cause of death

Information relating to the 23 deaths into which inquests were held. 
Circumstances of death

Persons who died in custody:-
· 6 by taking their own life by hanging

· 4 of natural causes 

Persons who died as a result of or in the course of police operations:-

· 2 from injuries received whilst in a vehicle being pursued by police

· 2 from a motor vehicle accident

· 3 from self inflicted gun shot wound

· 1 from stabbing

· 1 from drowning

· 1 from injuries received as a result of a jump/fall

· 1 by impalement

· 1 from hanging

· 1 from natural causes

Unavoidable delays in hearing cases

The Coroner supervises the investigation of any death from start to finish.  Some delay in hearing cases is unavoidable.  There are many different reasons for delay. Four matters from the year 2002 remain outstanding.

The view taken by the State Coroner is that deaths in custody/police operations must be fully investigated.  This will often involve a large number of witnesses being spoken to and statements being obtained.

It is settled coronial practice in New South Wales that the brief of evidence be as complete as possible before an inquest is set down for determination.  At that time a more accurate estimation can be made about the anticipated length of the case.  It has been found that an initially comprehensive investigation will lead to a substantial saving of court time in the conduct of the actual inquest.

In some cases there may be concurrent investigations taking place, for example by the New South Wales Police Service Internal Affairs Unit or the Internal Investigation Unit of the Department of Corrective Services. The results of those investigations may have to be considered by the Coroner prior to the inquest as they could raise further matters for consideration and perhaps investigation.

In some cases expert medical or other opinion may need to be obtained.  This will necessarily require the selected expert to read and assess the whole file before providing the Coroner with an independent report.

The concerns of the family and relatives of the deceased and possible other interested parties must also be fully addressed.

In the case of country deaths, delay can sometimes occur due to the unavailability of a suitable courtroom because of Supreme, District or Local Court commitments in a particular district.

Deaths occurring in police custody or during the course of police operations demand compliance by officers with the NSW Police Service Handbook as they relate to such deaths.  The Crown Solicitor instructs independent Counsel to assist with the investigation of this type of death.  The official police instructions are closely analysed by the Coroner.



SUMMARIES OF INDIVIDUAL CASES COMPLETED IN 2004.

Following are brief summaries of each of the cases of deaths in custody/police operations that were heard by the NSW State Coroner, Senior Deputy State Coroner and the Deputy State Coroners in 2004.

These summaries include a description of the circumstances surrounding the death, the Coroner’s findings and any recommendations that were made.

Further information about any of these cases can be obtained from the Executive Officer to the NSW State Coroner, State Coroner’s Office, Glebe.

187/02
Male aged 17 years died on 30 January 2002 at North Nowra. Finding handed down on 1 July 2004 at Kiama by Jacqueline Milledge, Senior Deputy State Coroner.    
WMS was a 17 year old ‘learner’ driver was being pursued by police at the time of his death. Having failed his initial driving test due to be retested for his driving licence. The car he was driving had been a 17th Birthday present from his parents. 
Circumstances 

Prior to his death WMS had complained of problems in the relationship with his girlfriend. At 6.30pm on 30 January, 2002, his mother located a note left by her son telling her he wanted to ‘get away’ for a while.  
WMS had taken his car, without permission, at about 5pm. His parents contacted Warilla Police after searching some of his favourite locations.

Approximately 11.30pm that evening, two senior constables (W and G) attended the mother’s home.  They were shown the letter and whilst Mrs S’s ‘demeanour was composed’ she appeared concerned for her son. 

The police patrolled other areas suggested by his mother but could not locate his car.

At the same time the police were patrolling the area searching for him, W had taken the car to the Caltex Service Station, Princes Highway, South Nowra.  CCTV showed him driving erratically around the petrol pumps, walking to the counter and back to his car.  Shortly after leaving the service station he drove past a Random Breath Testing Site.

He failed to stop when signalled a police pursuit followed.

He died ‘on impact’ when his motor vehicle travelled to the incorrect side of the road colliding with an illegally parked ‘prime mover’.

Issues

The family raised a number of issues:

· Should the earlier ‘concern for welfare’ been disseminated to all police to alert them to WMS’s fragile state?
· Should the motor vehicle registration of WMS’s car been broadcast so the RBT police would have been on notice the driver was ‘of concern’?
· If police knew the identity of the driver the pursuit should have been terminated?
The Police believed his death may have been ‘suicide’.

The Coroner also dealt with the issue of police ‘pursuits’:

· the adequacy of the definition of police ‘pursuit’

· police driver education and training

· the interpretation of the Police Safe Driving Policy by operational police

The issue of suicide

The Coroner found his death was not ‘suicide’.

Whilst there was no ‘blood alcohol’ in his system, drugs were detected. Low levels of Methamphetamine, Ketamine and Cannabis were found.

A Forensic Pharmacologist gave evidence of the effects each of those drugs would have on WMS’s Central Nervous System and how that would impact on his driving.

In relation to the Methamphetamine, she opined “methamphetamine has been used at some stage, anything up to about two to three days before, the level has dropped to a low level and basically the impairment I would expect from such a low level would be the fatigue stage. With methamphetamine you get a duel phase type reaction.  It is a stimulant of the brain, so its primary effect is stimulation and with stimulation you get altering perceptions and you get aggressive risk taking type behaviours, but once that stimulation passes your brain is left in sort of a down and a depressed state and that causes fatigue, so you become slower and sleepier and so you get a different a different type of impairment, basically a slowing of your reactions. Again you altering your perceptions and judgement but you don’t get that aggression and risk taking anymore……this level suggests ‘in the withdrawal’. ”

Delta 9 THC, in the blood, indicated recent use of cannabis.  The level was low, as was the amount of Ketamine in his blood.

Whilst the Dr qualified her opinion saying “How great the intoxication depends really on tolerance, that is how often the person uses the drug” she opined of the combined effects of these other drugs when Counsel Assisting the Coroner asked:

Q: So it’s possible that the amount of Ketamine in combination with the cannabis or THC at least in the blood band the withdrawal stage of the Ketamine would mean that it was very hard to drive a vehicle?”

A: “I can’t answer that in how hard it is because, as I say, people have different levels of tolerance.  You can certainly still drive being impaired.  The difference is that the skills required to drive appropriately or safely are going to be markedly reduced and you’re going to be compromised and you won’t be able to deal with it as efficiently because of impairment.” 

There is firm evidence from independent witnesses that WMS appeared ‘affected’ at the time he was at the service station.

Counsel for the Police Commissioner, asked: (if)  “the conduct of that particular person, does that fit within the framework of any of the drugs that this man may have been affected with?”

A: “Certainly the Ketamine…and the cannabis possibly…”

He asked her to comment on WMS’s driving as witnessed by another driver travelling behind him:

Q: “We were going down a hill.  It was then he started drifting between the lanes.” He said “He was slowly drifting between the lanes.  I don’t think he was doing it for the whole way.  He was doing it for small portions.” And then he added this, “Maybe half the car width over and then back again”, that is between the lanes, “and on one occasion went very close and nearly struck the gutter”. Now does that give an indication of driver affectation?

A: It certainly does……Consistent with both cannabis and Ketamine.  That drifting type behaviour is typical of a depressant drug. It is typical of any drug that reduces the level of alertness of a person, produces sedation.  It is the inability to concentrate and maintain your vigilance to the task and that weaving behaviour is the typical effect of a depressant such as Ketamine and cannabis”

Q: The motor skills themselves are impaired by these drug levels, is that the case?

A: Yes, yes.

Q: Such that reaction time and the like become affected?

A: Slower, much slower.

Q: We then place the driver in a position where he’s being followed by a police vehicle and say he’s driving at speed, firstly does that create problems for an impaired driver, driving at speed?

A: Yes, it does because the – if we’re talking excessive speed, something more than --……the faster you drive, of course, the less time you have to react if something happens, so for example at 60 k it takes you 16.66 metres to stop.  That’s with a normal reaction time.  If you add any depressant drug to that,  the processes are that you have to perceive the intention to carry out the task to say stop, you have to make a judgement and you have to decide when to apply the brake and all those processes are slower, so ultimately the entire reaction time is going to be significantly slower because everything in the whole chain of events…………So depressant drugs slow your reaction times down significantly.

The doctor stated that the added task of being pursued by police would mean the driver had other demands placed on his impaired ability and his ‘divided skills would be more heavily taxed’.

Lapsed concentration, nodding off, longer periods of blinking, ‘watching the rear vision mirror to see where the police vehicle was and therefore the vehicle has deviated before he’s realised that he hasn’t had time top react.’

All of these factors support the collision with the prime mover being nothing more than a tragic consequence of an impaired ability to drive and W’s very poor judgement.

It is also a factor that the ‘deviation’ police witnessed immediately prior to impact, was achieved in a very short period of time, and with a seriously impaired nervous system, the driver would not have been able to react.

The Warilla Police -  and the ‘Concern for Welfare’

Probationary Constable P, recalls looking at the time when WMS failed to stop at the RBT, it was 11.50pm.  About 20 minutes before that, Senior Constable’s W and G, were at the family home reading the distressing note W had left.

They left the home and patrolled local areas in an effort to locate him. They stated in evidence, they did not have time to create a COPS entry about the ‘concern for welfare’ as they did not have a computer in their vehicle. It was not until they heard the radio call the ‘collision’ that they recognised the make and model of W’s car and alerted the other police that there may be a connection.

Evidence was given by the Operations Co-ordinator, Warilla Communications Centre, of three separate police radio channels that operate from Warilla each from its own console. The Illawarra area, Wollongong and Southern Warilla. The Shoalhaven and Far South Coast Areas i.e. Nowra, Ulladulla, Moruya, Bateman’s Bay, Bega, and down to Eden and the Monaro area, which is the Cooma and Queanbeyan District.

The channels don’t talk to each other.  There is no cross fertilisation of information until that is requested by a police officer or supervisor. Each channel deals with its own matters.

Had the mother’s ‘concern for welfare’ been relayed to a particular channel, the information would have stayed in that area until a specific request had been made to broadcast on all channels.  

In theory, had that been done prior to the pursuit being called, the number of the vehicle being pursued would have carried with it ‘intelligence’ or a simple ‘alert’ notifying police that that car was the subject of an earlier police report.

The Pursuit

Constable T estimates the Honda to be travelling less than 70 kpm’s approaching the testing area, but accelerated as he passed the constable.

Constable T and P/Constable P ran to their police vehicle to ‘follow’ the Honda. Constable T driving, activated the police sirens immediately on driving off. The revolving lights were already activated as part of the standard operating procedures for the ‘breath testing’ site.

They pursued WMS for some distance and at speed without formally calling a ‘pursuit’. Probationary Constable P was the passenger in the ‘pursuit’ vehicle, and his evidence is that as the police got into their vehicle, the Honda had gone from sight.

They ‘pursued’ the car travelling in a northerly direction.  .

The issue here is whether the Police vehicle was ‘following’ or ‘pursuing’ the Honda with WMS driving. 

The New South Wales Police Safe Driving Policy 2000, defines ‘pursuit’ ‘An attempt by a police officer in a motor vehicle to stop and apprehend the occupant(s) of a moving vehicle when the driver of the other vehicle is attempting to avoid apprehension or appears to be ignoring police attempts to stop them’ 

Pursuits are governed by this Policy and there are very strict criteria that must apply from the start of the ‘pursuit’ until its ‘termination’. The Policy sets out the different classifications for police vehicles that may engage in ‘pursuits’.  It also ensures police drivers are graded according to their ability to drive particular categories of vehicles and their ‘classification’ as a driver determines ‘the level to which a driver may respond to particular incidents.’

When a vehicle is engaged in a ‘pursuit’ other restrictions or ‘safeguards’ are triggered. The Duty Operations Inspector or the VKG Supervisor is to be informed that a pursuit is necessary.  He/She then requests certain information eg classification of the police driver, rank of the driver, vehicle classification, the nature of the offence and so on. The ‘pursuit’ is therefore ‘objectively’ controlled.

Most police officers gave evidence that ‘following’ a driver after he/she has failed to stop at a random breath test site was not a ‘pursuit’.  

Counsel for the Police asserted that since the police were not in a police vehicle when they issued the direction to ‘stop’, it was not a ‘pursuit’. It was said by all operational police that this was indeed the case. 

The co-ordinator of the ‘Police Safe Driving Policy’ and member of the Police State Pursuit Management Committee stated in his evidence“ From my reading of it (the VKG transcript) that when the transport was called for, the police had their lights and sirens on and this was – I don’t know how long but this was before a pursuit was called.  If they have their lights and sirens on and they can call a transport or call for a registration check, they are close enough in my opinion that they either want the vehicle to stop or it hasn’t stopped, they’re in a pursuit.”

The Coroner found there is a real need for the further training and education of all police on the requirements of the Police Safe Driving Policy and their responsibilities under the protocols.  If the definition is being misinterpreted, it should be re-worded to ensure police understand when a ‘pursuit’ should be called.

The Coroner didn’t agree with the family’s submission that the ‘identity’ of the driver was known as they had the registration plate of the vehicle and therefore the ‘pursuit’ should have been ‘terminated’.  The police had no idea who was ‘at the wheel’.

The Collision

A speed limit of 80 kilometres per hour applies to the where WMS died.  There is no street lighting.

The police had been pursuing the Honda immediately prior to impact, the average speed was 100 kph. The pursuit took approximately three minutes from the time it was ‘called’ to the collision.

Witnesses state that the Honda veered into the truck travelling in a straight line and without braking.

Senior Constable C stated that W would have only a second to react to his car heading for the truck and evidence was that his reaction time would be severely impaired given the level of drugs in his system.  This evidence supports the fact that WMS’s death was not a suicide.

Finding:

That WMS died on 30 January 2002 at North Nowra. The cause of death is ‘multiple injuries’ substained when the car he was driving collided with a ‘prime mover’ truck parked on the side of the roadway.  At the time of the collision WMS was being pursued by police.

Recommendations:
To the New South Wales Commissioner of Police

1. Change the definition of ‘Pursuit’ in the NSW Police safe driving policy to address the obvious ambiguity that was evident during the course of this inquest. The definition should correct the current misunderstanding that a ‘pursuit’ only arises when police in a motor vehicle have indicated to the driver of another vehicle to stop and that driver fails to do so.

2. Consider introducing criteria in the NSW Police safe driving policy that all police vehicles travelling under warning devices be considered ‘in pursuit’ for the purpose of immediatley notifying the Duty Operations Inspector and VKG supervisor that a pursuit has commenced.

3. Ensure that police training and education concerning ‘Police Pursuits’ and ‘Urgent Duty’ be reviewed to enable the Police Safe Driving Policy to be uniformally understood and applied throughout the NSW Police.

4. Consider implementing systems to ensure that rapid disemmination of relevant information concerning ‘concern for welfare’ events over the (COPS) Computerised Operational Police System, particularly as it relates to the factual situation in this case.

450/02
Male aged 42 died 19th March 2002 at Long Bay Gaol. Inquest and finding handed down on 28 January 2004 at State Coroners Court, Glebe by NSW State Coroner Mr John Abernethy.

This 42-year-old man was on remand at the Malabar Special Programs Centre (MSPC), Long Bay Complex of Prisons, Malabar.  He had been refused bail on 11th February 2002, shortly after being charged with the murder of his wife and two juvenile sons, a crime, which occurred on 3rd February 2002.

On 28th January 2004 the NSW State Coroner conducted inquests into the three deceased family members, finding that each died as the result of a homicide by a “person since deceased”.

The deceased hanged himself on or about 19th March 2002, with the intention of taking his own life.

Prior to his reception into prison the deceased had been an inpatient at the Prince of Wales Hospital for treatment of injuries, which occurred at the time of the offence.  At that hospital he had undergone a laparotomy for a stab wound to the epigastrium as well as repair of a laceration to his left wrist.

On specific mental health assessment on reception into the prison system, the deceased stated that he had been seen by a psychologist at Prince of Wales Hospital two days previously, but had no other history of mental illness, treatment by a psychiatrist or other mental health professional, nor had he ever been prescribed medication.  He was alert and co-operative, indicating that he was a little depressed, but that he felt there was hope in the future and that he had no thoughts of suicide.  He stated that he had never attempted suicide or self-harm.  Given the nature of his injuries this was clearly doubtful.

He was recommended for transient safe cell placement and was referred to a psychiatrist, Risk Assessment Intervention Team (RAIT), psychologist and clinic to follow up of his wounds.

The Corrections Health Service noted the alerts on the inmate referral form from the Department of Corrective Services.

The deceased was assessed by the RAIT at the Metropolitan Remand and Reception Centre, Silverwater (MRRC).  The recommendation of the Team was that he be referred to a psychiatrist, but to remain in a safe cell until review.  A psychiatrist at that prison saw him on 13th February 2002.  After assessment he felt that the deceased was not suffering any gross psychiatric disorder.  

The deceased was continually monitored at Silverwater until transfer to the MSPC on 5th March 2002.  At the MSPC the deceased was placed on strict protection.

On 17th March 2002 fellow inmates assaulted the deceased.  He was tearful and upset and fearful for his safety.  He suffered superficial abrasions and bruising.  He was treated at the prison clinic.  The next day he was followed up and was still fearful for his safety.  A psychiatrist who concurred that there was no significant psychiatric illness again saw the deceased.  Again the deceased denied self-harm ideation.

On 19th March 2002 Corrections Officers found the deceased at let-go.

The Inquest

The death was thoroughly investigated and all death in custody protocols followed.  The State Coroner was satisfied that the deceased successfully hid his intention to take his own life from both corrections staff and the two psychiatrists who examined him.

The State Coroner noted the easy access the deceased had to a hanging point and elicited from the Department of Corrective Services’ Legal Officer that the program to eliminate such hanging points was continuing.  Having made previous recommendations he determined that it was not appropriate to make one in this case.

The Coroner found that safe custody issues of the case were at all relevant times adequately handled by officers of the Department of Corrective Services, and that the care and treatment by the Corrections Health Service was at all times reasonable and reactive to the risk posed by the prisoner.

Conclusion.

The NSW State Coroner found that this man was always going to represent a risk of self-harm.  Both the Department of Corrective Services and the Corrections Health Service identified this risk from the start.  At all relevant times it was kept in mind.  Because of the assault the day before the prisoner took his life, protocols which called for the prisoner being placed on even stricter protection were implemented.  These protocols involved the prisoner being housed “one out” in a cell.

The deceased never presented as suicidal and managed to hide any intention he had in that regard (which may have been recently formed) from those responsible for his safe custody and health whilst in custody.

Formal Finding.

That AJM died on or about 19th March 2002 in custody in Cell 16, 9 Wing Malabar Special Programs Centre (MPSC), Long Bay Complex of Prisons, by hanging with the intention of taking his own life.

689/02
33 year old man died 9th July 2002 corner of Popondetta Road and Halinda Crescent, Whalan. Finding handed down on 11 February 2004 at Westmead by Carl Milovanovich, Deputy State Coroner.
    

The deceased was seen by plain-clothes police in the company of another male and a young child riding bicycles without helmets.  Police also believed that the deceased was seen earlier in the day in an area known to be frequented by drug users.

Police pulled along side the riders who were on two bicycles with a young child straddled across the handlebars and requested that they stop so that they could be spoken to.  One Police officer (passenger) alighted from the Police vehicle and almost immediately the deceased rode off.  Police decided to follow the deceased and the Police Officer who had alighted from the vehicle returned to the vehicle and the vehicle travelled a short distance in the opposite direction to which the deceased had departed in order to perform a turn.  They then followed in the direction that the deceased had travelled, at first not having any visual contact, until they negotiated a bend when they say they saw him riding very fast on the wrong side of the road, some 150 metres away.   The deceased rode his bicycle onto the incorrect side of the road and it would appear that he intended to travel across a T intersection when he was struck by a small truck.  The deceased received fatal injuries and died at the scene.

No charges were preferred against the driver of the truck as it was considered that the deceased was at fault and there were no issues regarding the truck driver in regard to speed or alcohol.

While the Police had not activated any sirens or lights and technically no pursuit had yet been commenced or authorised, there was no doubt on the evidence that the Police had followed the deceased with the intention of speaking to him.  The matter was considered by the Coroner as a death within a Police Operation.

There was some inconsistency between the evidence of independent civilian witnesses and the Police as to how far behind the deceased the Police vehicle was at the time of impact.   The Police maintained that the distance was at least 150 metres, some civilians placing the distance as close as 50 metres.   While the Coroner could not determine with any degree of precision the actual distance it was evident that the distance travelled from where the Police first saw the deceased and the impact was not more than 170 metres.   The time span from when the deceased rode off, the Police following him and the impact was only a matter of seconds.

The Post Mortem report also revealed that the deceased had fatal levels of amphetamines in his blood, however, the court did hear evidence from his family which suggested that he had been a long term drug user and would have built up a tolerance.   The final post mortem report indicated that a contributing factor to his death was Amphetamine use, however, the Coroner made a finding that the deceased had died from the injuries received from the impact with the truck.

The Coroner was satisfied that no adverse criticism could be levelled at the Police for their actions on the day.

Findings.

That MJA died on the 9th July 2002, at the intersection of Halinda Street and Popondetta Road, Whalan, in the State of New South Wales, from chest and abdominal injuries, when the cycle he was riding collided with a truck.

1302/02
Aboriginal male aged 30 years died on 28 July 2002 whilst playing touch football with other inmates. Finding handed down on 7 July 2004 at Grafton by Jacqueline Milledge, Senior Deputy State Coroner.    

The deceased was a 30 year old aboriginal inmate serving a sentence of 8 years and 9 months for matters of violence including Robbery Whilst Armed.  His earliest release date was 23 July 2006.

Whilst he was a fellow with an extensive criminal history, prison staff said he appeared to have ‘turned a corner’ and was maturing.  He was a great support to other aboriginal inmates and assumed the role of ‘mentor’.

On the morning of his death, the CD had been playing ‘touch’ football with other inmates.  CD played for about 2 hours ‘flat out’ and was described in evidence as being ‘only a bit puffed’ & ‘short of breath’.  He complained of feeling a ‘bit sick’ after the game.

He was found dead on the floor of the toilet block having suffered a heart attack.

Issues

Some inmates gave evidence critical of the time prison clinicians took to respond to their calls for assistance.  The Coroner found that their (clinicians) response to CD was timely and appropriate.

The family were concerned about medical screening ‘on reception’ and ongoing programmes to identify any existing medical conditions. They believed that more could have been done to identify the problem with CD’s heart.

Evidence was given that all Aboriginal inmates had been offered cardiovascular screen during NAIDOC week activities, but the deceased declined.

No history of heart disease or epilepsy was noted ‘on reception’.  His medical file suggests that any health issue raised by the deceased during the period of his incarceration, was dealt with by the prison authorities.

The Coroner did agree that there was a need to develop and promote a (cardio) vascular programme aimed at Aboriginal inmates.

Finding

That CD died on 28 July 2002, at Grafton Base Hospital, Grafton. The cause of death is atherosclerotic coronary artery disease.   

Recommendations

To the Minister for Corrective Services, Minister for Aboriginal Affairs and Minister of Health

1. All aboriginal inmates, on reception to the Metropolitan Remand and Reception Centre, are to attend a ‘medical officer clinic’ for review.

2. The ‘reviewing medical officer’ is to advise Corrective Services, in writing, of the results of the medical review, as soon as practical.  Copies of this advising is to be kept on file with Justice Health and Corrective Services.

3. The Aboriginal Vascular Programme be developed and promoted to ensure all aboriginal inmates are aware of this extremley valuable scheme and the importance of screening.  Both Corrective Services and Justice Health files should carry a notation that the programme has been offered to the inmate and whether they participated or declined.

4. That all inmates attended to after hours by a clinician for any medical alert, be reviewed by a doctor the following day.

1343/02    30 year old male died on the 25th December 2002 at the MRRC, Silverwater. Finding handed down on 12 January 2004 at Westmead by Carl Milovanovich Deputy State Coroner. 

Circumstances of Death:

The deceased had a prior criminal record with five prior incarcerations. He was arrested on 23/12/2002 for a dishonesty matter and was remanded in custody until his next court appearance on the 6/1/2003.  He was suitably assessed in terms of a risk assessment and was first placed in an observation cell and then moved to a “two out” cell with another prisoner.  From the evidence of his cell and medical records the deceased had a fit during his sleep on the evening of the 25th December, 2002 and the knock up button was activated, correctional staff attended to him, a nurse also saw him and prescribed medication.  The deceased had not expressed any suicidal ideation to assessment staff or for that matter the nurse that attended him on the evening of the 25th December 2002 or to his cell partner.

Later in the evening, about 10.30pm the deceased cell mate woke to go to the toilet and noticed that the lights were off in the cell.  The lights were turned on and the deceased was noticed to be sitting under a notice board and a piece of bed cloth material was seen around his neck and also his hands had been tied to his feet.  The “knock up” button was activated and correctional staff and nursing staff attended immediately.   Police who by chance were at the prison complex for other duties also attended and a crime scene was established.

The Police investigation together with forensic evidence from the post mortem determined that there were no suspicious circumstances.  It was apparent that the deceased had placed a ligature around his neck, which he secured to a bolt that fastened a notice board onto the wall.   The gap between the wall and the board was sufficient for the ligature to be secured around the bolt.   The investigation determined that the deceased had tied his hands to his feet, perhaps an indication of his resolve to take his own life.   There was no suggestion of any struggle or that the deceased cell partner was in any way involved in the death of the deceased.  There was no suicide note left.

The only issue of concern to the Coroner was that in July 2002, the Coroner commented in dealing with another death in custody in which that deceased had used a notice board as a hanging point, that the Department of Correctional Services should ensure that these obvious hanging points be removed.   The Coroner is also aware of another pending Inquest at the same correctional facility in which a prisoner has died from hanging using a notice board (or the bolts used to secure it) as a hanging point.

The Coroner commented on the need for compliance with recommendation 165 of the recommendations from the Royal Commission into Aboriginal Deaths in Custody.

Finding:  That AJG died on the 25th December 2002, at the Metropolitan Remand & Reception Centre, Silverwater, in the State of New South Wales, from hanging, self-inflicted with the intention of taking his own life.

Recommendation

To the Minister for Corrective Services 

In accordance with recommendation 165 of the Royal Commission in Aboriginal Deaths in Custody and the Coroners comments in the death of (the deceased. heard at Westmead on 3/7/2002) attached, the Commissioner for Corrective Services give priority to removing all Notice Boards in Cells that can provide or be used as a hanging point.

Further comment

The Coroner noted the submissions and views expressed in the brief in regard to the fact that these notice boards are used by prisoners to display family photographs etc and while not wishing to take this small luxury away from Prisoners, the Coroner was of the view that with today’s technology a means should be available to provide this facility and at the same time meet with the requirements of the recommendations of the Coroner.

2200/02
Male aged 40 years died on 17 December 2002 at Griffith. Finding handed down on 18 February 2004 at Griffith by Jacqueline Milledge, Senior Deputy State Coroner.    
On the morning of 15 December 2002, GRS’s daughter found her father brutally murdered at his residence in Pambula, NSW. GRS had been stabbed and his head almost severed in the attack.

The night before GRS and PJW had been out together to a party.  They returned home, had supper and were talking amicably. GRS had allowed his friend to stay the night. The reason for the killing has never been revealed.

Following the murder, PJW stole a motor vehicle, travelled to Victoria, breaking into a property and stealing another vehicle.

About 12.45am on 17 December, he was sitting in this stolen vehicle in a car park in the township of Griffith. Police questioned him. He gave them false particulars and when the police were conducting a radio check of his details, he drove off ‘at speed’ and police pursued him.  At that time they were still unaware he was wanted for the earlier murder in Pambula.

The pursuit was eventually terminated, however police found his abandoned car near the main irrigation channel.  A ground search failed to locate PJW, however two days later his body was found floating in the channel.  He had shot himself in the head.

As GRS was a victim of homicide and PJW died during the course of a police operation, both deaths required a mandatory inquest.

Whilst PJW’s body was not found until the 19 December, the Coroner found that he probably shot himself shortly after entering the canal on the morning of the 17th.  Police, pursuing him on foot, heard a noise that could have been a gunshot supporting the finding that he shot himself at the time police were trying to locate him.

Issues

At the time general duties police spoke to PJW in the car park, he had been circulated as ‘wanted’ for the murder of GRS since the 16th December.  Police could not have known he was the wanted felon as he was driving a recently stolen car and gave the officer’s misleading particulars. Police were convinced however, that he was a ‘person of interest’ and he confirmed their suspicions by driving off at high speed.

When PJW abandoned his car at the canal, police found ammunition in the motor vehicle but no firearm.  It was therefore probable that the man they were seeking was armed and desperate.  Police conducted a foot pursuit but the reasonable request by some officers to secure the area as a crime scene and impound the vehicle was denied by their Commander.

This meant that the motor vehicle was left ‘in situ’ and additional police were not deployed to search for the offender.

There were no other issues concerning the cause and manner of death.

Finding:

That PJW died on 17 December 2002 at the main canal adjacent to Kookara Street, Griffith.  The cause of death is a gunshot wound to the head, self-inflicted with the intention of taking his own life. 

126/03     Male aged 30 years died on 3 February 2003 at Lithgow Correctional Centre, Lithgow. Finding handed down on 14 January 2004 at Lithgow by Carl Milovanovich, Deputy State Coroner.   

Circumstances of Death

The deceased had served a number of terms of imprisonment and had escaped from lawful custody and was arrested and placed back into custody in September of 2002.  At the time of his re-arrest he was assessed in terms of risk category for escape and also in terms of risk of self-harm.  The deceased did not have a history of any prior suicide attempts in relation to his past imprisonment, however, was regularly visiting the Clinic for medication and had unresolved issues concerning his de-facto.  In the two month period prior to his death he had made application for permission for a Prison wedding, which was not granted.  He also became aware that his defacto had made a decision to move away from the Lithgow area to an area closer to her former defacto’s residence, this caused some concern to the deceased.  

Family and nursing staff all expressed the view that the deceased would often threaten self-harm in order to secure an extra visit or the privilege of extra phone contact.  On 24/12/2002 the deceased threatened staff that he would self-harm if he did not receive a phone call from his defacto.  A Risk Assessment Intervention Team ordered his placement in a safe cell for 24 hours and following that period he was taken off the assessment with a recommendation that he be kept “two out”.

From the 24/12/2002 until 24/1/2003 the deceased spent periods in a one out cell and on occasions was also placed two out.   Correctional staff indicated that the recommendation for a “two out” placement was a discretionary matter and subject to cell availability.  On the 24/1/2003 the deceased made a superficial cut to his wrist.  He was seen by Nursing staff and it was considered that this action was again attention seeking and that the deceased had no real intention of taking his own life.

On the 30/1/2003 the deceased was taken from Lithgow to Central Local Court for a court appearance and was returned to Lithgow on the 1/2/2003.  He was again assessed and the recommendation that was made on the 24/12/2003 appears to have been overlooked and the deceased was placed in a one out cell.

On the 2/2/2003 the deceased was expecting a visit from his defacto and was informed that she had cancelled her intended visit.   The deceased was informed and demanded that he be allowed to contact her, which he did, afterwards he informed Correctional Staff that it was “O.K. she coming now”.   As it transpires the deceased defacto did not attend on the 2/2/2003 and at 3.30pm the deceased was locked in his cell.   The deceased was discovered the next morning at about 7.30am hanging by shoe laces from an air conditioning grill located above the entry door to his cell.  Records indicate that no contact was made by the deceased via use of the “knock up” button and a cell check at 7.30pm and 9.30pm on the previous evening did not show anything untoward.   A number of letters were found in the deceased cell indicating his intention to take his own life.

The Coroner focused his attention on two issues.  The first being the ability of the deceased to hang himself with the use of shoelaces from an air conditioning grill.  The Coroner was of the view that all obvious hanging points in the deceased cell had been removed and it was considered unusual that the deceased would hang himself with shoelaces.  The air conditioning grill was not easily accessible and required the deceased to balance on the end of his bed and a wardrobe to reach the metal grill and then feed the laces through holes, which were a little more than one centimetre in diameter.  The Coroner was of the view that in order to provide some degree of prisoner comfort the risk of a hanging point from this type of grill would be remote.

The Coroner did comment that in regard to new buildings in the future, consideration should be given to having air conditioning ducted in such a way that it does not provide access to a hanging point, for example, floor ducted air conditioning.

The second issue of concern to the Coroner was the assessment of the deceased in terms of his risk of self-harm.   It would appear that Correctional and screening staff did not notice the recommendation that had been placed on the deceased file in regard to a “two out” placement following Risk Assessment Intervention in December 2002.

The Coroner was of the view that this was an oversight that should not have happened and indicated that he would make recommendations that any “recommendation” in regard to prisoner cell placement should be recorded on the Offender Information Management System (OIMS) so that it can be clearly identified when undertaking future assessments.

Finding

I find that RCM died sometime in the evening of the 2/2/2003 or the early hours of the 3/2/2003 at the Lithgow Correctional Centre, Lithgow in the State of NSW, from hanging, self inflicted with the intention of taking his own life.

Recommendation

To the Minister for Corrective Services

That any recommendation made by Corrections Health staff or Correctional Services staff, regarding cell placement in terms of self harm issues and a Mandatory Risk Assessment Intervention Team has not been convened, such recommendation should be recorded on the computerised Offender Information Management System (OIMS) for future reference in the screening process.

192/03     18 year old man died at Appin Road, St Helens Park on 19th February, 2003. Finding handed down on 1 November 2004 at Westmead by Carl Milovanovich, Deputy State Coroner.

Circumstances of death:     
On the 19th February 2003, at about 2.00am a new unregistered Holden Monaro V8 coupe was stolen from a holding yard at Campbelltown.  It has not been confirmed whether the deceased was involved in the stealing of the vehicle, however, he was seen driving the vehicle at about 9.30am on the same day.   The theft of the vehicle had been reported to the Police and a radio broadcast to Police gave a description of the vehicle.  At approximately 9.30am the deceased who was driving the stolen vehicle in Copperfield Drive, Campbelltown pulled his vehicle over to the side of the road to speak to a friend who had also stopped.   At the same time Police came upon the two vehicles parked on the side of the road and observed that the Holden Monaro fitted the description of the stolen vehicle.   Police were in the process of parking the Police vehicle behind the Monaro and had not yet come to a complete stop, when the stolen Monaro accelerated away harshly.

Police immediately activated lights and sirens and commenced a pursuit.   The Leading Senior Constable driving the vehicle reported the commencement of the pursuit and at that stage he was driving and also operating the Police radio due to the inexperience of the probationary constable who was the observer in the vehicle.

Independent witnesses and the Police involved in the pursuit have indicated that the stolen vehicle, driven by the deceased was being driven at high speed and the Police vehicle was not gaining or making up distance.   The Police vehicle also stopped at a roundabout to allow a truck to proceed, which further increased the distance between the Police and the stolen motor vehicle.   When Police reached the second roundabout at Fitzgibbon Lane, estimates of the distance between the Police and offending vehicle ranged from 300 to 600 metres and it was it this stage that the Police noticed a cloud of dust in the distance.  Evidence from other drivers indicated that the deceased had been driving in an erratic manner, overtaking vehicles on the inside, had collided with the rear of one vehicle and was overtaking vehicles on the incorrect side of the road.  The Police did not actually observe the accident, however, other motorists gave evidence that the deceased appeared to lose control of the vehicle and it slid sideways into a tree.   The estimated speed of the vehicle at the time of impact was approximately 100 klms per hour.   The vehicle wrapped itself around the tree, the main area of impact being on the offside drivers door.   One motorist who arrived at the scene before the pursuing Police, determined that the driver was deceased.  It would appear he died instantly from multiple injuries.

The Coroner examined all the evidence and was satisfied that the Safe Driving Police Policy had been followed.   The vehicle was an accredited pursuit vehicle and the driver was appropriately licensed.   The pursuit was called into VKG as per guidelines and the Duty Officer was in the process of assessing whether the pursuit should continue when the accident happened.   An examination of the VKG log showed that from the time Police commenced to follow the deceased and the time of the collision was a period of 95 seconds.  All critical incident protocols were followed, including the separation of the Officers, Records of Interview and blood and urine testing. 

The Coroner found no grounds for any adverse comment in regard to the Police involvement on this day.

Finding

That SSG died on the 19th February 2003, at Appin Road, Campbelltown, in the State of New South Wales, from Multiple Injuries.
215/2003    Male aged 39 years died on the 25th February 2003 at 16 Burden Drive, Nerriga. Finding handed down on 11th May 2004 at Batemans Bay by Carl Milovanovich, Deputy State Coroner.

Circumstances of Death:

On the 25/2/2003 the NSW Special Purpose Tactical Response Team were conducting an Operation east of Braidwood with the use of Polair Police helicopter searching for cannabis plantations.  A search of the target area did not locate any crops and the operational police were stood down.   The Polair Helicopter was returning to base when it sighted what appeared to be a cannabis plantation in another area.   Polair contacted the Special Purpose Tactical Response Team, which was still in the area and a decision was made to assemble police in an area close to the sighted plantation.   A decision was made, following a further fly over by the helicopter that the Police would enter the property with a view to securing the crop.  With the support of the helicopter Police entered the property and at about the same time it was reported that a male person, with a dog was seen running on the property towards a stronghold.

A total of some 15 Police entered the property and drove to the stronghold where the deceased and his female companion were arrested.  The deceased was placed in flexi-cuffs and those cuffs were removed some time later to allow the deceased to place two dogs into a secure kennel.   A police journalist was with the Tactical Response Team on the day for the sole purpose of video-taping the operation for a training and news video for Police.  This person video-taped the arrest of the deceased and some footage also shows the deceased when he was no longer handcuffed.  The deceased was an obese male, 39 years of age who at post mortem weigh 165 kgs.  The weather conditions on the day were very hot and evidence was given that the deceased was sweating profusely and at times was short of breath.

The deceased was seated in the shade and on at least one occasion complained of chest pains and was asked if he needed an ambulance or if he wanted to go to hospital which he refused.  The evidence presented before the Coroner indicated that the deceased was arrested at 1.00pm and that he fell from his chair at about 2.19pm face forward and stopped breathing.  Immediate action was taken to obtain medical assistance, however, as the location was isolated ambulance and the Westpac helicopter did not arrive until 3.25pm.  From the period 2.19pm until the arrival of the medical team, the Police rotated in performing continuous cardiopulmonary resuscitation.

The post mortem report indicated that the deceased had narrowing of up to 50 and 70 percent of the main arteries and that there was evidence of cardiac disease.  The deceased post mortem body weight was 165 kg and traces of cannabis and quinine were located in his blood.  The Coroner found the deceased had died from natural causes.

A number of issues were identified during the Inquest in regard to whether the Police could have provided or should have provided medical attention to the deceased at an earlier time.  Much of the focus on this issue related to the deceased’s complaints of chest pain to at least two officers.  It was evident from the evidence that junior police did not bring to the attention of the field Commander the deceased complaints of chest pains, which may have resulted in a decision being made to move him closer to medical services.   A decision was made not to transport the deceased in custody to a Police Station until such time as his property had been searched.  Evidence was given to the Coroner that the deceased and his partner refused to give consent to the search and accordingly the Police resorted to using a Satellite Phone to ring an authorised Justice to obtain a Search Warrant.  It was after the warrant had issued and before it was executed that the deceased passed out.   The Police have a responsibility under the provisions of Section 352 of the Crimes Act to transfer a person in custody to a Police Station as soon as practicable.  There is also a Police protocol that the execution of any Search Warrant should be video taped and also conducted in the presence of the occupier and accordingly the Police made an operational decision not to transfer the deceased until such time as the warrant had been executed.  

The situation that presented itself on this day was unusual due to the isolation of the area. Some criticism was levelled at the Police for not taking immediate action to transfer the deceased to a Hospital when he complained of chest pains, however, the Coroner found that the actions of the Police were reasonable having regard to the fact that the deceased himself assured Police that he did not wish to go to Hospital and he had stated that he had experienced this type of pain in the past and sought tonic water which he was provided with.

A further issue that was raised by the legal representatives of the next of kin was an allegation that the Police had kept the deceased handcuffed for an unreasonably long period and had kept him seated in the hot sun.  The evidence did not support this contention, and in fact the video evidence from the Journalist and other Police indicated that the deceased was only handcuffed for a minimum period of 5 minutes to a maximum period of 18 minutes.  The Coroner heard medical evidence from a Cardiac Specialist that the handcuffing of the deceased would not have directly by virtue of his physical restraint have contributed to his death, however, that the deceased poor medical condition and his arrest and its possible consequences may well have been a stress factor that may have contributed to his heart attack.  The Court had heard evidence that the deceased had previously spent a period in custody and in view of the large cannabis plantation that was located he may well have been apprehensive as to his future.

The Coroner made no formal recommendations, however, did note that in Special Operations in isolated locations it may be prudent to have superior medical equipment, such as a defibrillator available.   The medical evidence was that only a 10-minute window of opportunity existed to save the deceased and that that would only have been possible if Police had access to a defibrillator.  The Coroner also commented that the Part 10A provisions of the Crimes Act appear to have been designed with a view to persons in custody at a Police Station and that consideration may need to be given to appropriate guidelines in regard to persons taken into custody in remote locations where the provisions of Part 10A can not in practicality be utilised.

Finding

That JCB died on the 25 February 2003, at 16 Byrden Rd, Nerriga, in the State of New South Wales from Coronary Artery Thrombosis.

336/03 
Male aged 40 years died on the 27th February 2003 at St Vincent’s Hospital, Darlinghurst. Finding handed down on 24 March 2004 at Glebe by NSW State Coroner John Abernethy.

This death has been assessed as a death during a police operation within the meaning of Section 13A, Coroners Act 1980.  In those circumstances it has been independently investigated as a Critical Incident in accordance with NSW Police Protocols.  This ensures impartiality on the part of the investigative team and it also protects the police involved from unwarranted criticism unless such criticism is appropriate.  The deceased was a native of the United Kingdom of Great Britain and Northern Ireland but became an Australian Citizen in about 1995.

Brief Facts.

Late in the afternoon of the 26th February 2003 The Rocks Police received information relating to a male acting suspiciously on the South Western approach to the Sydney Harbour Bridge.  At that part of the bridge approach, there is a thick, 1.2 metre high concrete wall with a drop of about 15 metres to a basketball court below.  Police were immediately dispatched but did not see the deceased on arrival at the bridge, as he was actually on the South Eastern approach.  They returned to the police Station.  RTA again alerted police that the same person was still on the bridge.  Police were again dispatched immediately.  At 1920 hours, as police were patrolling the southern end of the bridge they approached the deceased.  He then jumped from the bridge onto a basketball court below, sustaining fatal injuries.  He died of multiple injuries at 12.20 am on 27th February in St. Vincent’s Hospital, Darlinghurst.

The entire incident was recorded on Roads and Traffic Authority (RTA) security cameras.  That video footage has made the immediate circumstances of death very clear to me.

Both police constables were separated according to protocols and interviewed by ERISP record of interview.  Their versions are entirely consistent and are supported by the video evidence.

In essence, at about 6.50 pm Constable Saxton was informed that there was a “job going in relation to a male on the Harbour Bridge at the Southern Pylon.”  He was informed that the Prime Minister was going to cross the bridge in the next half hour, so he was sent to check the male’s bona fides.  He and his partner, Constable S drove their police vehicle to Clarence Street, near the Australian Hotel.  He and his partner went up the ramp to the footpath along the Harbour Bridge on the Eastern side.  Police went to the Southern Pylon and walked north along the bridge.  They requested a description of the deceased and continued searching.  On making further inquiries as to location they returned southwards along the bridge, this time ascending by the nearby stairs.  They had to go quite a distance, walking back down the ramp and up a set of stairs.  When they got to the top of these stairs they saw the deceased about 10 to 15 metres away.  On seeing police he immediately jumped up onto the concrete handrail of the bridge.  Constable S said words to the effect:

“No mate, stay this side”.

He put his hand up and indicated to his partner to stop because he feared that if he went closer to the deceased he would jump.  He said:

“Mate, come back down, we’ll talk about it.  There’s no need to do this”.

He called “urgent” on police radio.

The deceased looked at the two officers, grinned and jumped from the bridge.  Police immediately ran to the rail and saw the deceased on the basketball court below.  They requested immediate attendance of an ambulance.  They ran down the stairs to the courts.  The gate was locked so they climbed the fence.  The deceased was already in the recovery position.  His airways were clear and he was breathing.

He died early the next day.

Issues

Next of kin have raised the issue of the ease with which the deceased was able to jump from the bridge.  Whilst the approaches to the bridge are generally quite easy to access, the reality is that few people opt to take their lives by jumping from them.  On the other hand, high, barbed wire type barriers above the existing parapet would greatly detract from what is after all a beautiful structure and an icon of this great city.  I do not propose to make a recommendation in relation to this concern of next of kin.  Sydneysiders understand their bridge and I know of no general safety concerns about the approaches to the bridge.

Police could find no evidence of prior poor mental health and have not been able to ascertain just why he took his life.  He was at the time of his death, involved with the Church of Scientology but that organisation can give no reason for his decision to end his life.  

The police operation was carried out entirely appropriately.  Significantly the officers involved were given no chance by the deceased to commence dialogue with him.

The RTA video makes the entire police operation most plain.

Finding

That TS died on 27th February 2003 at St. Vincent’s Hospital, Darlinghurst of multiple injuries sustained on 26th February 2003 at The Rocks, Sydney when he jumped from a Southern approach to the Sydney Harbour Bridge, with the intention of taking his own life.

346/03 
Male aged 58 years died on 2 March 2003, whilst locked in the Metropolitan Medical Transient Centre, Long Bay for the lunchtime “lock down” Finding handed down on 11 June 2004 at Glebe by Jacqueline Milledge, Senior Deputy State Coroner

Overview

On Sunday 2 March 2003, at about 11.40am, inmate NM was locked in Cell 19, 12 Wing, Metropolitan Medical Transient Centre (MMTC), Long Bay for the lunchtime ‘lock down’.

His cellmate had requested he be permitted to leave Cell 19 to play chess with another inmate in another cell.  This request was granted, leaving MN alone in Cell 19.

At 1pm prison officers released the inmates for their afternoon ‘let go’.  It was at that time that MN was found hanged in his cell. The deceased had used a bed sheet tied to the window. 

Background

MN was a 58 year old man, born in Argentina.  He and his wife had 4 children and they immigrated to Australia in 1980.

In the mid 80’s NM had a previous suicide attempt and was hospitalised overseas, when in hospital he attempted to jump from the building. On his return to Sydney, he did not seek medical attention although his family say he was exhibiting signs of mental illness at that time.

In 1988, NM was treated for pneumonia and shortly after that he became paranoid, believing ‘doctors were out to get him’.

In 1989 NM was arrested in Melbourne after damaging several cars by throwing missiles at them. He was institutionalised and treated for mental illness in Victoria for two weeks before he returned to Sydney.

He stopped taking his medication shortly after he returned, and the next couple of years saw his health deteriorate.  He was diagnosed with diabetes. In 2002 the death of his mother saw his depression increase. Kidney failure resulted in his hospitalisation for medical purposes for 2 weeks.  Again, on his release he became paranoid about doctors changing his medication in an effort to kill him.

On the Saturday morning, the 28 September 2002, the deceased entered the room where his wife was sleeping and attacked her, stabbing her several times.  She was able to escape and alerted the police telling them her husband was ‘schizophrenic’.

He was arrested and incarcerated awaiting court appearances.  He was held at the Metropolitan Remand and Reception Centre (MRRC), Silverwater.

On Monday 28 October 2002, NM was transferred to the Metropolitan Medical Transient Centre, Long Bay, for the purpose of psychiatric assessment and evaluation as requested by the Magistrate, Burwood Local Court.

MN was placed in 12 Wing, Cell 25 on the top landing.  He was placed ‘two out’ with another inmate.  He arrived late that afternoon and was not assessed on admission to that facility.

On 24 February 2003, he was moved to another ‘two out’ placement in Cell 19, 12 Wing.

Issues

There were a number of issues concerning the case management of NM at the time he was admitted to the MMTC at Long Bay Prison.

On admission to the Metropolitan Remand and Reception Centre at Silverwater, a comprehensive ‘case management file’ was commenced.

The file note for 1/10/02 indicates MN complained of hearing voices and he was ‘depressed’. 

His file records ‘diabetes’ and ‘high blood pressure’. He was ‘at risk’ and for medical reasons was to be placed ‘two out’. Simply meaning, he was at all times to have a cellmate with him.

When he was transferred to the MMTC, Long bay, the Standard Operating Procedures imposed an obligation on reception officers to sight the ‘case management file’.  On admission, it was intended that the inmate be seen and assessed by a member of Corrections Health who would issue a ‘Health Problem Notification Form’ after screening. The ‘Case Management Supervisor’ was to interview the inmate as soon as possible after admission, or as early as possible the next day.

‘Case Management Procedures’ stipulate that the case manager is to review the inmate’s file monthly and make a record of that review.

When NM was received into the MMTC, the ‘Case Management Supervisor’ was not on duty.  The following day, Corrections Officer C was relieving in that position, however he did not view MN’s file.  It follows then that the inmate was not placed on the ‘Offender Management System’ alerting them to his status as a ‘two out’ ‘at risk’ inmate, nor was his cell card marked with a ‘green dot’ signifying a ‘two out’ placement at all times because of his ‘at risk’ status.

Assistant Superintendent E was the usual ‘Case Management Supervisor’ and he resumed duties the day after Mr C relieved.  He too did not view the file, nor had he spoken to Officer C about MN. He believed ‘all was well’ as far as the admission of the inmate into the facility was concerned.

No interview or assessment was ever conducted with MN either by admission staff or Corrections Health on admission.

Whilst one Officer believes he saw a ‘green dot’ placed on the muster book and on the deceased’s cell card, the evidence supports the fact that no dots were placed on any of the cell records.

The Coroner found that when NM’s cellmate asked to play chess with another inmate in his cell, the appropriate Officer checked the cell card and muster book and noticed there were no ‘green dot’ ‘at risk’ warnings on either document. 

The ‘two out’ cell placement list did not list NM’s correct status as an ‘at risk’ inmate but recorded him as a ‘normal placement’ inmate. On that basis, the Officer gave permission for NM to be ‘locked down’ alone. The cellmate had been playing chess at lunchtime for four consecutive days prior to MN’s death.

At the time of the inquest the Coroner found that it was completely unexplained, and highly unacceptable, that the muster book and cell card in question were missing. The cell card had been photocopied at the time of MN’s death and, at that time no ‘green dot’ was affixed to it.

The issue of Corrections Health not giving Corrective Services timely and critical information was also an issue.

Corrections Health had not seen NM until November when he was complaining of feeling ‘unwell’.  Despite the management plan requiring Corrections Health interviewing and screening new inmates, it was one month after admission before their first contact with him.

The Coroner found that NM received appropriate medical attention whilst he was an inmate in the MRRC.  He was finally being treated for his mental illness.  


NM had been managed two out at the MRRC because he was ‘at risk’ and assessed as ‘mentally ill’, unfortunately when he was transferred to the MMTC for medical testing regarding the spot on his lung, he was erroneously regarded as a ‘normal placement’ prisoner.

Clearly the error was made at the time of his reception into the MMTC.  Failure to ‘case manage’ MN allowed him to be ‘mismanaged’.  The systems were clearly in place for appropriate case management but those procedures were not applied.

On 20 November 2002, Dr EC, Corrections Health, assessed MN as suffering from major depression with psychotic symptoms.  His report stated he was mentally ill, suffering from serious disorder of mood, delusions, hallucinations and a disregard for his own welfare.

This information, which would have alerted Corrective Services to MN being ‘at risk’ was never passed on to them.

The Coroner found that after the doctor’s assessment of the inmate, a new ‘Medical Alert and Health Problem Notification’ form should have been issued to Corrective Services to ensure they were updated as to his current medical and mental condition.

Had that been done, it would have prompted Corrective Services to review NM’s file and rectify their mistake. It must be said however, that the warnings regarding MN were already documented but were not read as they should have been.

Finding:

I find that MN died in Cell 19, 12 Wing, Metropolitan Medical Transient Centre, Long Bay Correctional Facility, Malabar, on 2 March 2003.  The cause of death is ‘hanging’, self-inflicted for the purpose of taking his own life.

Recommendations:

To the Minister for Health 

1. Ensure that inmates of the Metropolitan Medical Transient Centre are assessed by Corrections Health clinicians, within 24 hours of their admission to the MMTC.

2. Ensure that after each assessment or interview with an inmate a ‘Medical Alert & Health Problem Notification Form’ be completed by the clinician and given immediately to Corrective Services

3. Ensure that all Corrections Health personnel understand their obligation to Corrective Services in their timely exchange of information to ensure the health and well being of the inmate.

4. Re-enforce Correction Health’s obligations under the Case Management Protocols and Standard Operating Procedures as they apply to new admission inmates at the MMTC

To the Commissioner for Corrective Services

1. Continue to develop, as a priority, the E-Case Management System for application ‘Statewide’

2. Ensure that the current Case Management Protocols at the MMTC are strictly adhered to, particularly as they relate to’ new admissions’

3. Implement a ‘fail safe’ cell card system to identify ‘two out’ ‘at risk’ inmates. The new card should be’ tamper proof’ and checked at regular intervals to ensure it reflects the correct status of the inmate

4. Re-enforce Corrective Services obligations under the Case Management Protocols and Standard Operating Procedures as they apply to new admission inmates at the MMTC

722/03   
Male aged 44 years died on 21st May 2003 at Poppet Head Park, Cessnock Road,

                   Kitchener. Finding handed down on 26 October 2004 at Westmead by Carl Milovanovich, Deputy State Coroner.

                       Circumstances of death:      

The deceased was a member of a bicycle club.  He and members usually rode on a weekly basis and frequented licensed premises during the evening ride.  On the night of his death they visited licensed premises at Kichener in the Hunter Valley. The deceased and his companions had partaken of a meal and had consumed alcohol.

During the course of the evening the deceased went outside the licensed premises and let off what has been referred to as “dry ice bombs”.   It would appear that the deceased was somewhat of a prankster and was in the habit of placing dry ice in plastic bottles mixed with water.   The emitting gases would cause the plastic bottle to explode and the sound would be similar to a large fire-cracker or a gun shot.  Later in the evening the deceased and some of his companions moved to a reserve across the road from the licensed premises.  The area was semi-rural and the reserve consisted of grass parkland and dam.   The area is poorly lit.    In the reserve the deceased and his companions continued to drink alcohol, lit a fire and the deceased continued to let off the “dry ice bombs”.   A nearby resident, having heard the explosions and believing them to be gun-shots reported the matter to Cessnock Police.  A car crew, Cessnock 25 was despatched to investigate and a back up crew in Cessnock 128 was also despatched.   When the first Police vehicle arrived at the Reserve and entered the Reserve a male person (the deceased) was seen walking and appeared to be carrying something in his hand.   The senior Police Officer, who was the observer, and closest to the deceased questioned him and the deceased commenced to decamp.  The Police officer exited the vehicle and commenced a foot pursuit.  No firearms or other appointments were drawn and the foot pursuit lasted only a matter of seconds as the deceased had run towards the dam, slid down the embankment and entered the water.

At this time the second car crew had arrived and by this stage the deceased had swam towards the centre of the dam.   Police shone their torches on the deceased and encouraged him to return to the bank, however, the deceased commenced to swim away from the shore with a view of swimming to the opposite bank.  Police immediately ran to the opposite bank and with the aid of torches were coaxing the deceased from the water.  At this point a conversation took place between Police and the deceased in which the deceased said that he was getting tired and requested to grab hold of a pole which was some 1-2 metres from him and rest.  Before the deceased could reach the pole his body went under the water and Police noticed air bubbles surfacing.   A Police officer immediately, removed his appointments and shoes and entered the water and upon seeing a further burst of bubbles, dived under the water and was able to lift the deceased and bring him back to shore with his head above water.   An immediate examination of the deceased failed to detect breathing or a pulse and immediate CPR was commenced while other officers called for Ambulance assistance.   CPR continued for some 35 minutes until Paramedics arrived and shortly after the Westpac Helicopter also arrived, however, the deceased was not able to be revived and was pronounced deceased.

The death was treated as a critical incident as the deceased had died in circumstances of a Police pursuit and in the presence of the Police.  The family of the deceased had a number of issues in relation to the events of the night, however, the Coroner was of the view that the deceased death was a tragic accident and that the Police had followed all reasonable guidelines and in fact one officer placed his own life at risk in entering the water to retrieve the deceased.

The post mortem results determined that the deceased had an alcohol level of 0.153 mg/100mils of blood, had a full stomach and it was also detected that he had early stages of coronary artery disease.  The forensic pathologist was of the view that the alcohol, wet clothing and a compromised heart condition all contributed to the death.

The Coroner made no formal recommendations.  The Coroner noted that the officer who had entered the water and retrieved the deceased had retired from the Police Service and had received an Award from the Ambulance Service.

Findings:

That NLW died on the 21st May 2003, at Poppet Head Reserve, Cessnock Road, Kitchener, in the State of New South Wales, from Drowning.

886/03     Male aged 41 years died 26th June 2002 at John Hunter Hospital, Newcastle.                                                Finding handed down on 14th April 2004 at East Maitland by Carl Milovanovich, Deputy State Coroner.

Circumstances of Death:

The deceased was a married man with two sons and had been married for some 20 years.  At the age of 15 years he was involved in a serious industrial accident resulting in permanent disabilities to his legs, scaring and the loss of a number of fingers.  His injuries were such that he was not able secure meaningful employment and was subsequently placed on an invalid pension.   Evidence suggests that at the time of the industrial accident the deceased became dependent of pain- killers and developed a heroin addiction soon after.  The deceased soon came into conflict with the law as a juvenile and by the time he had reached the age of 41 years had convictions and had served terms of imprisonment for a variety of matters, including manslaughter, matters of violence and drug related matters and offences in relation to firearms.  Evidence at Inquest suggested that the deceased while a heavy alcohol user had abstained from alcohol for 5 years before his death, however, had an addiction to cannabis and possibly prescription medication.  Other evidence and intelligence suggested that the deceased was not only the user of prohibited drugs but also a supplier.

In the days proceeding his death, the deceased had became paranoid that the Police had him under surveillance and he believed he was being followed, that his car and telephones were tapped and he also installed a video camera on his front veranda in order to monitor outside movements from a television screen inside his premises.  On the 22nd and 23rd June, two days prior to the deceased death his behaviour and paranoia had increased.  His movements around the area in which he lived became bizarre and he was driving around aimlessly for up to 48 hours, sleeping in the car with his wife, staying in a motel and also sleeping in the car in bushland.  The deceased vehicle had at one stage broken down and the deceased hired another car. 

On the morning of the 24th June, 2002, two local residents who were undertaking their early morning walk through bushland near their home, observed a Maroon Magna Sedan with Victorian Registration plates (the hired vehicle) parked on a narrow track in bushland.  As they passed the vehicle they noticed two adult persons in the vehicle with the seats reclined.  The residents recorded the registration number, albeit incorrectly and telephoned the local Police Station as they thought the position of the vehicle was suspicious and that the vehicle may have been stolen.  Cessnock Police Station assigned two officers (a Senior Constable and a Probationary Constable) to attend the residence of the complainants in order to determine the exact location of the vehicle.  The officers attended those premises and were directed towards the bush and track.  The Police vehicle, being a fully marked 4-wheel drive, caged vehicle drove down the narrow bush track and when it sighted the vehicle stopped approximately 20 metres behind it.  The Senior Constable alighted and approached the vehicle while the Probationary Constable conducted a radio check on the registration number.  As it transpired the registration check was done on the incorrect number given by the residents to Police (ORJ instead of QRJ) notwithstanding that the registration details would have been clearly visible to the officer from 20 metres. As it also transpires the registration check could not be completed as the computer system was presently out of order and in any event the registration check would not have provided any details as to the occupants, at best it may have indicated that the vehicle was a hired motor vehicle and the name of the hirer.   While the Probationary Constable was conducting those inquiries over the VKG, the Senior Constable had approached the vehicle with caution and soon realised that it contained two adults persons and a large aggressive dog.  The Senior Constable was able to engage the occupants of the vehicle into a conversation regarding their identity and why they were parked in the bushland.  The deceased was particularly evasive to the Police in regard to why they were in the bushland and where the vehicle had been hired, however, he did hand the Senior Constable his drivers license and the rental agreement on the vehicle.  At this point in time the Senior Constable became a little more suspicious as firstly the rental agreement confirmed that the vehicle had been hired in Sydney contrary to what the deceased had earlier stated and secondly the Senior Constable had a faint recognition of the deceased, his name and the dog in relation to a previous Police investigation.  At this point in time, the Probationary Constable was also positioned towards the rear of the Magna Sedan and the Senior Constable requested that a name check be down on the deceased and his wife.  The Probationary Constable returned to the Police vehicle and made those checks and she ascertained that the deceased had prior matters for violence and drugs.  It would appear that at around this time when both Police Officers were again positioned towards the rear of the deceased vehicle a decision was made by the Senior Constable that both occupants had to remove themselves slowly from the vehicle.   The Senior Constable also indicated that the dog would need to be restrained to which the deceased indicated orally that he would “get the leash”.  At this point it would appear that the deceased has leant down and retrieved a firearm from underneath the front passenger seat and raised that firearm and fired one shot at the Senior Constable striking him left of midriff.  The wounded Senior Constable and the Probationary Constable immediately sought refuge behind the Police vehicle and at the same time the deceased discharged two further rounds, one striking the Police vehicle and another, which was discharged from inside the deceased vehicle through the rear window of the Magna Sedan.  The deceased instructed his wife, who was in the drivers seat to drive off and the Police Officers used the Police Radio to notify VKG that an Officer had been shot, their location and the need for emergency services.  The Probationary Constable then drove the Police vehicle towards the hospital while the Senior Constable, who was conscious was able to provide details of the offending vehicle, the name and description of the offenders and their last location.  The Probationary Constable and Senior Constable went directly to Cessnock Hospital and played no further role in the events of the day.

As a result of the broadcast over Police VKG that an officer had been shot and a description and location of the incident 3 separate Police Vehicles responded. The first vehicle to respond was from Cessnock Police Station in which four Detectives in an unmarked Police Vehicle drove towards the reported location and observed the offending vehicle travelling towards them.  A pursuit ensued for a distance of some 12 klm through the streets of Cessnock and the other two Police vehicles eventually also joined into the pursuit.  The pursuit was appropriately radioed through and in accordance with the safe driving policy was monitored and allowed to continue.  It was apparent the deceased was intending to travel to his home address, although this was not known to the Police at the time as the deceased had recently changed his address.  The deceased arrived at his residence with 3 Police vehicles in pursuit and drove his vehicle through a colour bonded double gate and parked in the rear of his residence.  Upon alighting from his vehicle, forensic evidence was able to confirm that the deceased discharged a .45 calibre pistol on four occasions, firing through a colour bond fence in the direction in which he believed the Police had stopped their vehicles.  On bullet narrowly missed one officer and another struck a Police vehicle. The evidence suggests that at about the same time as the deceased discharged his firearm, his wife had gotten out of the car and was crawling underneath the rear of vehicle and at this point in time one officer returned two rounds of fire with his service pistol in the direction that he believed that the shots were coming from.  As it transpires these two rounds were fired at the deceased wife, narrowly missing her.

The deceased, his wife and their youngest son entered the dwelling at which time the deceased fired at least two further rounds through the front windows of the dwelling shattering the glass.  One of the Police involved in the pursuit was a trained negotiator and almost immediately commenced dialogue with the deceased.  Police immediately set into train critical incident protocols a negotiation team was called in, a perimeter was set up with a command post and medical services put on standby

Over the next 13 hours information was obtained from community sources, from the deceased and members of his family in regard to his background and assistance was also sought from a Police Psychiatrist.  The deceased had made it very clear early in the negotiation stage that he had a criminal history and that he knew that the consequences of shooting the Police Officer would result in a long prison term.  He indicated that he did not wish to die in prison and wanted to end his life a free man. The focus of the Police negotiations was firstly to ensure the safe release of his son and his wife.  His son was released shortly after the siege commenced and his wife was not released until a time shortly before his death.  The Coroner was satisfied that the Police had used all available resources, including skilled negotiators, an Aboriginal Police Liaison Officer and a Psychiatrist with a view to an outcome that would not result in the loss or life.   Regrettably some 13 hours after the siege had commenced the deceased allowed his wife to leave the property and then inflicted a fatal gunshot wound to his head with a second pistol in his possession, a .32 calibre revolver.

In handing down his findings the Coroner was of the view and supported by the deceased next of kin that the Police had done everything possible in order to preserve life.  The Coroner returned a finding of suicide and while not making any formal recommendations did note that certain aspects of the Police actions on the day required comment in order to avoid the possible loss of life or safety of Police and civilians in the future.

Those comments related to the fact that Police who had responded to urgent duty and knowing that an offender was armed were not all properly equipped, in that one officer was not armed and two officers left the Police Station without protective vests.

The other main area of comment was that one Detective had returned fire at an unidentified target.  Although this action may have been considered reasonable in the mind of the officer at the time in order to protect officers that he believed were being fired upon, he actually discharged two rounds at the deceased’s wife.  The Coroner was informed that no disciplinary action had been taken against this officer, that he was required to undertake a “stress shoot” before having his firearm returned and that in any event that officer had retired from the Police Service.  The final matter of comment by the Coroner was a concern that the deceased had prior convictions in relation to firearm offences and that only some 3 weeks prior to his death he was subject to an intelligence report of having discharged a firearm in regard to a drug related matter.   At the time the Probationary Constable was seeking information on the deceased, no warning was recorded in relation to firearms.  Counsel appearing for the Commissioner of Police indicated that the Coroners comments and concerns would be brought to the attention of the Commissioner.

Finding:  

That IWC died on the 25th June, 2002, at the John Hunter Hospital, Newcastle in the State of New South Wales from a Gun Shot wound to the head, self inflicted with the intention of taking his own life.

849/03
Male aged 70 years died on 23 May 2003, after playing cards with inmates, whilst housed in the Metropolitan Special Programs Centre.  Finding handed down on 9 March 2004 at Glebe by Jacqueline Milledge, Senior Deputy State Coroner 

The deceased was house in the Metropolitan Special Programs Centre.  He had been incarcerated on 5 August 1998 for sexual offences and was due for release 4 October 2011.  He was held in ‘protection’ due to the nature of his offending.

Two nights before his death, the deceased had indicated his ‘heart was pretty crook’ and rubbed his chest.  Later that same evening he appeared well and was not complaining of discomfort.

The evening before his demise, whilst he appeared unwell, he was playing cards with inmates until he retired to his cell about 9.30pm.  Inmates who saw him after this remarked he appeared ‘alright’ although he was heard coughing in the early hours of the 23 May. The deceased was found dead in his cell at 6.35am that day.

The deceased was a 70 year old man with a history of heart disease.  He was being treated in prison for this condition. The Senior Deputy State Coroner was satisfied that his medical treatment was timely and appropriate throughout the period of his incarceration.

Finding

That HJS died on 23 May 2003 in Cell 12, Metropolitan Special Programs Centre, Long Bay Correctional Facility. His cause of death is Ischaemic Heart Disease. At the time of his death he was an inmate of that facility.

1130/03 
Male aged 25 years died on 22 November 2002 at Queanbeyan. Finding handed down on 26 August 2004 by Magistrate Dorelle Pinch, Deputy State Coroner.

Brief Facts

Around July 2002 ET  returned to Queanbeyan from Queensland where he had been working. He appeared to be drinking heavily and seemed mildly depressed. Over the succeeding months his family and friends became more concerned about his behaviour. About 5am on 22 November 2002 AA, a long time friend, received a telephone call from ET who had driven to his place of work at the Marblecraft factory. The substance of the conversation was inconsequential but AA was concerned about ET’s manner. About an hour later, ET arrived at the house of another friend, BS, made him breakfast and invited him out to play golf. It was to BS that ET’s suicide note was later addressed. ET returned to work but went home just after 8am on the basis of fatigue. His mother and sister became more concerned about his behaviour as the morning progressed until Mrs. T sought professional assistance. Ms. P, an assessment practitioner with the Queanbeyan Mental Health Team, arrived at the T residence around midday. She conducted a mental health assessment of ET and concluded that he was suffering from a mental disorder and was a high risk of suicide.

Rather than try to get ET to Queanbeyan Hospital Ms P agreed to accompany ET and his mother to their family doctor in Fyshwick in the ACT. The doctor concurred with Ms. P’s assessment and completed a schedule under the NSW Mental Health Act1990 that MSP gave her. Although Ms P considered that this schedule was not valid in the ACT she wanted to see Et admitted to Canberra Hospital and called both ACT Mental Health and the Australian Federal Police for assistance. Neither had staff available at the time. After waiting for an hour in the doctor’s surgery ET ran away. At 3.30 pm he left at message on his mobile telephone of his employer, DM. He stated that he was calling from the Marblecraft premises at 146 Gilmore Road, Queanbeyan. Police were called and attended the premises. Despite the urging of ET’s brother and sister as well as Ms. P and one of her colleagues, who advised police that ET had been assessed as a high suicide risk, the police officers refused to enter the premises through a padlocked gate. The owner, DM, was in Yass and had the keys to the premises. He spoke to ET’s sister and gave police permission to break the padlock. However, the officers  declined to do so because they had not spoken to him personally. They also stated they were unable to gain entry over a fence adjoining the padlocked gate. It was subsequently discovered that one of the vehicles present in the premises had been borrowed by ET. Eventually, Mrs. T managed to obtain another set of keys. Two telephone calls to Queanbeyan Police Station by her to inform police that entry could now be obtained went unrecorded and were not acted upon. Hence, it was not until 8.30pm that the building was entered and ET’s body discovered hanging from a beam. He had written a suicide note.

Cause of death

A post-mortem examination was conducted by Dr. J at Canberra Hospital. He described the cause of death as “Hanging”. Professor Hilton, formerly the Director of the Department of Forensic Medicine at Glebe, concurred with this finding.

Time of death

The coroner noted that, while the cause of ET’s death was straightforward, pinpointing the time of his death was more complex. His last known contact was the message he left on DM’s phone at 3.30pm. His body was discovered at 8.30pm. Professor Hilton reviewed the evidence of the police officers who recorded their observations of ET, in particular, Snr. Const. D, the first officer to check E, and Sgt. D from the Crime Scene Squad. Sgt. D noted that rigor mortis was seen in ET’s arms, fingers and legs. He took his estimate of the time of death from the time he physically felt ET ie around 9.45pm, rather than from the time he made his initial observations around 9pm. In his opinion, death had occurred about 2 to 3 hours previously.

Professor Hilton stated that it would be unusual to detect rigor mortis in a fit young man less than a couple of hours after his death. He also noted that he would not expect to see the amount of lividity depicted in the crime scene photographs in a person who had died less than 2 hours previously. 

Professor Hilton also gave evidence of the time it would take to die from hanging. He stated that consciousness would have been lost almost instantly and death would have occurred within 5 to 6 minutes. In his opinion, Edward was beyond resuscitation by the time his body was found.

This medical evidence as to time of death must be taken in conjunction with the evidence about wooden access door at the side of the Marblecraft premises and also the observations of Mr O. At about 7.40pm Mr. O, who lived in a flat at the front of the premises, entered the access door to the left of the blue roller door. After an inspection of the factory from approximately 1.5 metres inside the door, he exited and pulled the door behind him. It was closed almost to the jam but not locked.

The coroner noted that the locking mechanism of the door was important. On the inside of the door there was a mortice lock with a square latch. This lock was defective and could not be opened with a key. It could be opened and closed from inside the building by turning the latch. However, it could not be accidentally closed or be pulled closed from the outside because of the square latch. There was a bolt and padlock on the outside of the door that could be used to secure it from that position.

When the owner attempted to enter the building via this door around 8.30pm he was unable to do so. He observed that the bolt and padlock were not engaged and that the bolt was drawn as far back as possible. He pushed on the door expecting it would open but it did not. He concluded that it was locked from the inside. Unfortunately, the locked door was not drawn to the attention of Sgt. D on 22 November. When he subsequently examined it, he offered two explanations. First, the door had been locked from the inside. Secondly, the bolt had been drawn across, thus offering some resistance when pushed. However, the owner’s evidence about the position of the bolt was inconsistent with the second explanation. Additionally, he gave evidence that he specifically remembered unlocking the door from the inside later on the evening of 22 November. The coroner concluded that the only person who could have locked the door from the inside between 7.40pm and 8.30pm was ET.

This conclusion was supported by Mr. O’s. He stated that when he entered the short distance into the building at 7.40pm he did not see ET’s body. According to him, he would have done so if it had been present. On the other hand, Sgt. D concluded at the end of a re-enactment that it was unlikely that Mr. O would have seen E’s body given the lighting and the position of a roll of carpet.

The coroner indicated that ET” death shortly after 7.40pm would be consistent with Prof. Hilton’s estimate of death occurring some two hours prior to Sgt. D’s examination of the body. In these circumstances, the coroner found the decisions of police not to enter the premises earlier in the afternoon as well as the non-recording of Mrs T’s messages at Queanbeyan Police Station were highly significant.

Manner of Death

The coroner noted that there was a legal presumption against suicide. In this case, Edward left a suicide note. He had, earlier that day, been diagnosed as suffering a mental disorder and being a high suicide risk. He was alone at the time of his death. In these circumstances, the coroner was satisfied to the requisite standard that the manner of ET’s death was suicide.

Issues

Mental Health Assessment by Ms. P

Ms. P of the Queanbeyan Mental Health team arrived at the T home about midday. While the details may vary, the accounts of Mrs. T., her daughter and Ms. P all indicate that ET was reluctant to engage directly in any formal assessment by Ms. P. Relevant particulars of ET’s background and the recent moods and behaviours which were causing his family concern were provided by Mrs. T. Although there was only a brief conversation between ET and Ms. P she was able to observe his interaction with his family. At the conclusion of her assessment, Ms. P identified ET’s problems as,


“Suicidality, Drug Abuse/Psychosis and Unresolved grief issues.”

She considered that he required hospital admission because he was mentally disordered, evincing a high risk of suicide as well as thought disorder. She further noted that hospitalisation was the least restrictive way to ensure ET’s safety. The coroner was satisfied that the assessment process was appropriate in the circumstances. She commented that ET’s tragic death later that day proves how accurate this assessment was. 

The coroner pointed to the significance of the fact that Ms. P was not an “accredited person” under the Mental Health Act 1990 and, therefore, was not able herself to write a Schedule 2 pursuant to section 21. The coroner also noted that there were no other accredited persons within the Queanbeyan Mental Health Team at the time. Hence, a medical practitioner was required to complete the schedule. The obvious option was to call the police to convey ET to Queanbeyan Hospital for an assessment. However, Mrs. T was opposed to taking E to Queanbeyan Hospital. She stated that she had previously worked there and had reservations about the facilities. In addition to concerns about lack of security, she felt that precious time may be wasted because a doctor may not be present on arrival.  Evidence from the Area Health Service was that there was always a Visiting Medical Officer on call at Queanbeyan Emergency Department. This information, if known to Ms. P, was not conveyed to Mrs. T. If Ms. P was uncertain of the situation, the coroner noted that she could have telephoned Queanbeyan Hospital.

Mrs. T’s reluctance to attend Queanbeyan Hospital was matched by Ms. P’s reluctance to call the police to convey ET there. Based on past experience she considered that police officers would be reluctant to exercise their powers under section 24 of the Mental Health Act.  Applying that section to the present circumstances, ET would have to appear to them to be mentally disturbed. Further, there must have been reasonable grounds for them to believe that it was probable he would attempt to kill himself or attempt to cause serious bodily harm to himself. In other words, the application of section 24 relied on police observations of ET and their prognosis of his behaviour. The coroner considered that there was every reason why, in this type of situation, police should be guided by the assessment of a mental health professional. Indeed, there is no reason that the “reasonable grounds” for their belief could not be based on the mental health assessment.

However, the coroner noted that the role of police officers under section 24 is manifestly different from their role under section 22. Section 22 gives them no decision-making power but obligates them to convey to hospital a person who has already been scheduled by a medical practitioner or accredited person under section 21. In practical terms, if Ms. P had been an accredited person, she would have been in no doubt of the outcome if she had called police. They had to take ET to a hospital. In that scenario, where a schedule had already been written, ET could have been taken, and admitted, directly to the Chisholm Ross Centre in Goulburn. 

The coroner commented that section 24 was an important tool for police who are confronted with a mentally disturbed person and no mental health professional is available to assess the person. However, when a mental health professional was available, it is obvious that a proper mental health assessment by that person should be the basis of future action, not police observations. 

The coroner expressed the view that all those mental health professionals who are sufficiently trained and qualified to be entrusted by the Department of Health to carry out mental health assessments should be appointed as “accredited persons” under the Mental Health Act. After all, the purpose of the schedule is to ensure that a mentally ill or mentally disordered person who is in need of hospital care and treatment, and will not attend voluntarily, is safely taken and admitted to hospital. There that person must undergo further assessment by psychiatrists or psychiatry registrars within 24 hours. The coroner could see no benefit in interposing another layer between those levels of assessment. On the other hand, the delay caused in locating a general practitioner prolonged the process and afforded opportunity for the person needing care and treatment to abscond. 

The Decision to Attend Dr. M’s practice

The decision to see Dr. M had much to recommend it. Dr. M was the family doctor. ET knew and trusted her. She was aware of ET’s difficulties because Mrs. T had discussed them in previous consultations. Most importantly, in the absence of police intervention, the implementation of any option to consult a general practitioner depended on ET’s co-operation and he had agreed to see her. However, the coroner identified two inherent and interwoven difficulties with this plan. If Dr. M concurred with Ms. P’s assessment that ET required hospitalisation and ET maintained his refusal to be go to hospital then police intervention would be required. Secondly, Dr. M’s surgery was in the ACT where a different mental health system operated. There was not then, nor is there now, any agreed protocol of assistance to be provided to NSW mental health staff by the Australian Federal Police (“AFP”). Not surprisingly, the working relationship is between the AFP and ACT mental health. Hence, it was foreseeable that in the aftermath of attending Dr. M’s practice, the assistance of the AFP would be required and, probably, ACT mental health as well. The coroner observed that Ms. P had previously been employed as a mental health professional in the ACT so should have been very familiar with the system.

On the other hand, if the plan was to take E to Chisholm Ross, then it was necessary to ensure that Dr. M was a registered medical practitioner in NSW and, hence, competent to complete a schedule under the NSW legislation. It would also have been necessary to ascertain whether there were any cross-border protocols to enable NSW Police to enter the ACT to implement Part 2 of the Schedule. Otherwise, some arrangement would have to be made for ET to be apprehended in NSW.

The coroner stated that Ms P needed to discuss with Mrs T all the options and difficulties outlined above which could flow from taking ET to the ACT. Further she should have made it clear that, as an employee of the NSW Health Department, she had no official role and no authority once ET went interstate, irrespective of geographical proximity. She should have formulated a management plan and, before leaving Queanbeyan, contacted ACT Mental Health to ascertain the availability of ACT mental health officers to meet Mrs. T and ET at Dr. M’s surgery so that a smooth transition between NSW and ACT responsibilities could occur. 

The Suicide Audit Report conducted by the Southern Area Mental Health Service was critical of MSP’s decision not to take ET to Queanbeyan Hospital. Under the guidelines of the Southern Area Mental Health Service, assessments of clients at high risk of suicide should be done at Queanbeyan Hospital because of the additional security provided. The coroner found that, by not following the policy, Ms. P created the “at risk” environment which the policy sought to avoid.

The Schedule

There does not appear to have been any discussion between the Dr. M and Ms. P as to which hospital ET would be taken and then matching the strategy to that end. Following Dr. M’s assessment, Ms. P produced a NSW schedule for the doctor to complete. She did not have the equivalent ACT “Statement” under section 39 of the Mental Health (Treatment and Care) Act1994 for Dr. M to sign. Dr. M, a registered medical practitioner in NSW, considered she was competent to sign the NSW Schedule and did so. Ms. P did not inquire whether Dr. M was registered in NSW and did not discuss the Schedule with her or how it was to be implemented.

At the conclusion of this transaction, Ms. P had a signed NSW Schedule, the validity of which she considered questionable for the purposes of enforcement in NSW. Additionally, she felt it was useless for the purpose of effecting Edward’s hospitalisation in the ACT. She stated in her evidence that she thought she needed to start all over again by contacting ACT Mental Health.

Cross Border Issues
The coroner noted the recent legislative developments in this area as well as the draft local protocols dated June, 2004 between ACT Mental Health and the Southern Area Mental Health Service pursuant to the Ministerial Mental Health Cross Border Agreement. Yet there was nothing that she could see in the proposed framework that would legitimise the role taken by Ms. P in the interstate assessment of ET. For example, paragraph 4.1 of the draft local protocols states,


“A person who may require mental health services should be assessed in their home State or Territory by a mental health service or a medical practitioner, rather than being transferred to an interstate health service for assessment. Assistance may be sought from telephone triage services in the home State or Territory.”

The coroner stated that because this protocol was only in draft form at this stage she would make a recommendation that this paragraph be adopted unchanged in the final version and be strictly adhered to.

Police actions outside Marblecraft
Ability to scale the fence
Police officers N and L both gave evidence that they were unable to scale the 120cm fence. This was a different proposition from whether they were willing to scale the fence. The coroner observed that both DO and DM, occupants of the site, testified that they had climbed the fence on numerous occasions.  Having heard the evidence and seen the fence, the coroner thought that  it was a sad day for NSW Police and for the community they were supposed to protect if two fit young officers were unable to make that climb!

Police Decision not to Enter Marblecraft
The coroner considered that the decision by Snr. Const. N and Prob. Const. L not to enter the premises at Gilmore Road when they arrived around 4pm was of vital importance. Snr. Const. N gave her reasons as:

· She was not certain ET was there;

· Mobile phone calls to the building had gone unanswered;

· The gate was locked;

· She could not see any cars;

· She didn’t hear any noises from the building;

· The gate was padlocked;

· Neither she nor L could scale the fence so would need to break in;

· The information she had about ET’s assessment was not from someone involved in that assessment;

· She was unable to exercise her powers under section 24 of the Mental Health Act because she was not satisfied that Edward was in imminent danger of harming himself;

· Ms. P did not treat the situation with any urgency;

· ET had taken clothes from his home.

As to the unanswered phone calls, the coroner thought was it naïve in the extreme for police to expect a suicidal person who has absconded after being scheduled and was trying to disguise his whereabouts to answer the phone and confirm his presence. She noted in this context that neither Snr. Const. N nor Prob. Const. L had received any training in dealing with mentally disturbed persons as at 22 November 2002. Despite the development of a mental health training package by NSW Police neither of these officers had received any training at the time of attending the inquest. The coroner foreshadowed making recommendations about the urgent need for training.

ET’s brother stated that he passed on to officers N and L the fact that he heard noises from the factory when he first arrived. L initially concurred and then resiled from this in his evidence. When specifically recalled as a witness to address this point, N could not recall whether she received the information. Despite the fact that the passing on of this information was not set out in his Statement, the coroner was satisfied that Mr. Ti did have this conversation with Snr. Const. N.

Although officers L and N stated that they saw no vehicles inside the factory, others standing outside were able to observe two vehicles. The fact that one vehicle contained Edward’s wallet, keys and backpack was not known to anyone present but could have been readily ascertained if entry to the premises had been effected.

Nemec was, apparently, under the impression that E had been assessed by the ACT Mental Health Crisis Team and that Ms. Powers was only relaying their assessment. On the other hand, both A and CT as well as Ms. F indicate that Ms. P spoke forcefully of the assessment and her involvement in that process. They considered that she did convey the urgency of the situation and the immediacy of the threat ET posed to himself. Given that the T family had been critical of Ms. Ps’ efforts earlier in the day, the fact they endorsed her actions serves to highlight her efforts on this occasion.

In weighing up whether to enter the premises, N applied the test of whether ET was in imminent danger of harming himself. This is not the test set out for police to use their powers under section 24. The relevant test to be applied in this situation is that police have reasonable grounds for believing that ET might kill himself. The coroner expressed the view that “reasonable grounds” should include the situation where the person has been scheduled or mental health professionals have assessed the person as a high suicide risk. Otherwise police officers without any training in mental health will be substituting their views for those of medical practitioners and mental health workers. Of course, under section 24, police still need to form the view that the person appeared to be mentally disturbed. 

The coroner noted that section 24 in itself does not explicitly enable police to enter premises. She stated she would make recommendations to have this power included in the section.

The coroner stated it was most unfortunate that Ms. P had left the actual schedule at Dr. M’s surgery and could not produce it for the benefit of police officers. Part 2 of the Schedule had been completed. It required police officers to apprehend the person named in the schedule and take the person to a hospital. Section 22(3) gives police the power to enter premises, if necessary by force, in order to apprehend the person. Despite these provisions, Snr. Const. N gave evidence that she would not have acted any differently. The coroner expressed grave concern, stating that this further highlighted the urgent need for training.

It is not simply a matter of hindsight that the balance is overwhelmingly in favour of entering the premises, at least by someone who had an appreciation of the mental health issues. I note that Sgt. Ide, a more experienced officer, was of the same view.

Non-Recording of Messages

Mrs. T made two telephone calls to Queanbeyan Police Station at 6.11pm and 6.42pm to advise police that entry to the Gilmore Road was now possible because she had received a duplicate set of keys. According to Sgt. I these calls should have been recorded either on the Station Record pad or in CIDS. They were not. Indeed, it was not until Mrs. T’s third call at 7.21pm that an entry was made on the CIDS system. Telephone records confirmed that the earlier calls had been made. The coroner stated that there could be no satisfactory explanation for not keeping a record of them. The fact that entry to the premises was delayed for over an hour because these calls were not recorded and actioned were, according to the coroner, highly significant in view of the possible time-frames for ET’s death. She regarded the matter of such importance she stated she would recommend that the procedures at Queanbeyan Police Station for recording telephone calls be audited. Additionally, that a reminder of the importance of accurately recording telephone calls be highlighted in the police newsletter.

Police Decision not to Attempt Resuscitation
The coroner was satisfied that ET was dead before anyone entered the building at Gilmore Road and that any attempts at resuscitation would have been unsuccessful. However, she was most concerned that when ET’s body was discovered only one officer, Snr. Const. D, checked for signs of life and made the decision about the efficacy of resuscitation. The other two officers present formed the same opinion but they only viewed the body from a distance. 

The coroner referred to the evidence about the need to preserve the crime scene and, therefore, to leave the body in situ until after the crime scene had been examined. However, she contrasted this approach with that taken by both NSW Police and the Department of Corrective Services in relation to deaths in custody. She commented that the policies on what to do when a person is discovered hanging are virtually identical. She quoted from the Corrective Services policy:

“ Should the person be discovered hanging, the officer shall immediately cut the body down protecting the head and neck as much as possible. (If another officer is present, one officer supports the body whilst the other officer cuts the suspending item.) The need to preserve a ‘crime scene’ does not take precedence over the immediate requirement to cut down a hanging body. The procedure is as follows:

i) Lower the body to the ground;

ii) Remove or cut the noose while leaving the knot intact (observe the location of the knot on the neck);

iii) Check for signs of life; and

iv) Commence resuscitation and other appropriate first aid procedures and institute active resuscitation techniques until a medically qualified person takes over.”

The coroner indicated that there was nothing in the evidence to explain why a different stance should adopted to hanging deaths in correctional institutions and police cells as opposed to other settings. Preservation of the crime scene in custodial settings would seem to be just as important as preserving crime scenes elsewhere. I The coroner asked the Commissioner of Police to review the situation. She also stated that, where two officers were present at the scene, each of them should check for signs of life.

Counselling

The Suicide Audit Report noted that ET’s family had been offered counselling and support. However, ET’s father, who was present when his son was found, received no such offer. The coroner categorised this as a glaring omission. 

Return of Clothes
Ms. T indicated that she and other members of her family were unaware that they needed to request ET’s clothing to be returned to them. By the time they were aware of this, the clothing had been destroyed. The coroner considered that this had unnecessarily added to the family’s grief.

Finding

ET died at Queanbeyan on 22 November 2002 when he intentionally hanged himself while suffering from a mental disorder.

Recommendations

To the Minister of Health and the Director-General of the Department of Health

1. All mental health officers of the Department of Health who undertake mental health assessments of clients be appointed “accredited persons” under the Mental Health Act 1990.

2. Paragraph 4.1 of the Draft Local Protocols pursuant to the Ministerial Mental Health Cross Border Agreement between Mental Health ACT and the Southern Area Mental Health Service be adopted in the final version of the Agreement and strictly adhered to by the Queanbeyan Mental Health Team.

3. Section 24 of the Mental Health Act 1990 be amended to give police officers similar powers of entry to those they have under section 22(3) of the Act.

4. The Mental Health Act 1990 be amended to give medical practitioners and accredited persons who may issue certificates under section 22 of the  Act powers of entry and apprehension similar to those available to their counterparts in the Australian Capital Territory under sub-sections 37(2) and 37(4) of the Mental Health (Treatment and Care) Act 1994.

5. A procedure be adopted whereby mental health officers who have custody of a completed Schedule 2 under the Mental Health Act 1990 carry that Schedule when seeking police assistance to apprehend the scheduled person who has absconded.

6. A procedure be introduced to ensure that, in such cases as this, all members of the deceased’s immediate family are offered counselling assistance.

Recommend to the Minter of Police and the Commissioner of Police that:

1. Police officers at Queanbeyan Station undertake training in mental health issues, particularly suicide prevention, at the earliest possible opportunity;

2. A uniform interpretation of the “reasonable grounds” provision in section 24 Mental Health Act 1990 be adopted so that an assessment by a medical practitioner or a mental health officer of the Department of Health that a person is a high suicide risk constitutes “reasonable grounds”;

3. Police powers and responsibilities under sections 22 and 24 of the Mental Health Act 1990 be specifically included in the mental health training undertaken by police officers.

4. As soon as possible, an audit be undertaken of the method of recording telephone messages at Queanbeyan Police Station.

5. A reminder be included in the Police newsletter of the importance of recording accurately every telephone message received at police stations.

6. The policy of leaving a hanging body in situ in order to preserve the crime scene in non-custodial settings be reviewed and, if feasible, be brought into line with the policy pertaining in deaths in custody situations.

7. The senior next of kin of a deceased person be advised by the Officer in Charge of the Investigation at the earliest possible opportunity that they need to ask for the deceased’s clothes or else they will be destroyed.
1142/03      47 year old male died on the 18th October 2003 at Metropolitan Remand Centre, Silverwater. Finding handed down 28th January 2004 at Westmead by Carl Milovanovich, Deputy State Coroner.

Circumstances of  Death

The deceased was a native of Romania having arrived in Australia in 1997 for an arranged marriage.  He divorced his wife and developed an extensive heroin habit with regular visits to rehabilitation centres since 1999.

In June 2003 the deceased was arrested for drug and property matters and was bail refused and remanded to appear next at Court on the 28th October 2003.  The

deceased medical history was vague, he was reluctant to see a Doctor and from information obtained from his girlfriend he had complained of chest pains and shortness of breath in January, 2003, however, he refused to see a Doctor and contributed his condition to asthma.

On the 18th October 2003, at 1.05pm the deceased complained of a crushing chest pain.  He attended the clinic and his blood pressure and pulse were found to be in the normal range and after resting was allowed to leave the clinic.  The deceased returned a short time later to the clinic (1.21pm) complaining that he felt very unwell.  When examined by medical staff he denied nausea, was noticed to be pale and sweaty, was given Anginine and Aspirin and an ambulance was called.   The deceased on this occasion told medical staff that he had experienced the pain all morning but had not told anybody.   At 1.40pm while waiting for the ambulance to arrive the deceased went into cardiac arrest.  CPR was commenced and continued until the ambulance arrived at 2.05pm.   The deceased was pronounced deceased at Auburn Hospital at 3.05pm.

At post mortem it was noted that the deceased had 90% and 95% narrowing of two major arteries.   No issues were identified by the Coroner as requiring comment or recommendation.   The deceased had not in his short period in custody ever complained of any medical problems and was not a regular visitor to his Doctor.

Finding. 

That DG died on the 18th October 2003, at the Metropolitan Remand and Reception Centre, Silverwater, in the State of New South Wales, from Coronary Artery Thrombosis due to Coronary Artery Atherosclerosis.

1313/03 
Male aged 27 years died on 1 August 2003, whilst in “two out” sharing with another inmate. Finding handed down on 4 June 2004 at Glebe by Jacqueline Milledge, Senior Deputy State Coroner

LP was an inmate of the Metropolitan Special Programs Centre (MSPC) at the Long Bay Correctional Facility. He was 27 years of age. He had been incarcerated since 30 July 2003.

He had been placed ‘two out’ sharing with another inmate who had to attend court on 1st August 2003.  This left LP alone in his cell for most of the day, however he had been checked a number of times during the day, but was found hanged when his cell mate returned at 8pm. He had tied a bed sheet around his neck and hanged himself from through the bars on his window.

A suicide note was found addressed to his parents apologising for his actions and expressing his despair at life.

He had previously spent time in prison and had told his mother that if he was ever returned to goal he would harm himself.  His mother’s evidence was that he had tried to ‘self harm’ on a number of occasions when he was away from prison and that the last time she spoke to him, shortly before his death, he sounded ‘down’.

The last prison officer to speak to him did not believe he was depressed, in fact there was a discussion about getting the inmate some sneakers from his property to help his sore feet.

Issues

The mother of the deceased believes prison officer’s should have realised LP was depressed and suicidal on the day of his death.

LP had been referred to a prison psychologist immediately after ‘intake’ as he was assessed as ‘anxious’. The psychologist described him as polite and very pleasant.  He maintained a sense of humour when answering questions.  The consultation lasted at lease 40 minutes and during the consultation the deceased spoke to his mother by telephone.

The psychologist did not assess him as an ‘at risk’ prisoner, however he was categorised ‘two out’ as he was somewhat anxious about being incarcerated.

His prison file did contain information about his previous depression in Goulburn Correctional Centre but that information was not available to the clinician as his file had not arrived for his new admission. The evidence of the psychologist is that the information contained in that file would not have altered her opinion as she thoroughly assessed the inmate and canvassed all issues with him.

Finding

LP died on 1 August 2003 at Cell 37, Wing 7, Metropolitan Special Programs Centre, Long Bay Correctional Centre, Malabar.  The cause of death is hanging, self inflected with the intention of taking his own life. 

1344/03 
Male aged 59 years died in bushland off Bucket’s Way north of Ward’s River on 7 August 2003. Finding handed down on 29 November 2004 by Dorelle Pinch, Deputy State Coroner

Brief Facts

Just before 6:30 p.m. on 7 August 2003 CH’s son telephoned police to advise that CH had threatened suicide. Specifically, he had left notes in his caravan referring to his demise and had been driving around in his vehicle for several hours, intermittently telephoning his son and other family members to inform them of his distress and intentions of self-harm.  This information was broadcast by VKG to police vehicles together with the request that they keep a “look out” for CH because his family was concerned for his welfare. A description and the registration number of CH’s vehicle was provided

The senior officer who gave the instructions to keep a lookout for CH and/or his vehicle stated in his oral evidence that he had not expected CH to be located while he was driving in his vehicle.  Rather, he contemplated the situation of finding a stationary vehicle with CH either inside or close by.  He stated it was rare for a “concern for welfare” person to be located in a moving vehicle.  Hence, he had not considered what to do, nor given any relevant instructions, if CH’s vehicle was moving when identified.

Police officers patrolling Buckett’s Way sighted CH’s vehicle travelling in the opposite direction north of Ward’s River.  They clocked it as travelling at 113 km/hour in a 90 km zone.  The police driver made a three-point turn, activated his warning lights and chased after the vehicle.  He estimated he travelled between 140 and 150 kms/hour in order to keep it in sight.  He considered that he was probably gaining on the car when, after 4 or 5 kilometres, CH lost control of it, skidding to and from the opposite side of the road before it crashed. Crash Scene investigators estimate CH’s was travelling around 130kms/hour when it crashed. Fortunately, there were no other vehicles in the immediate vicinity.

CH sustained no major injury as a result of the accident.  He alighted from his vehicle and tried to elude police by running across the nearby railway track and into an adjoining paddock. The area was thick with brambles and other vegetation. One of the officers pursued him on foot while the other remained with the police vehicle and tried to contact VKG.  In the course of the foot pursuit, CH fell down a railway embankment.  He ignored a police direction to him to stop and give himself up.  As the officer closed in on him, he produced a knife and wielded it threateningly. Although the officer used his OC spray, this proved ineffective and CH fled. When the officer again caught up with him, CH tried to stab him. The officer pulled his gun but holstered it again when CH fled.  He saw CH trip over a wire fence obscured by brambles and heard him cry out. Within a couple of metres, Senior Constable P had caught up with Mr H’s pushed him to the ground and handcuffed him.  He did not check to see if he was wounded.  Sgt B is of the opinion that when he arrived at the scene CH was still breathing. However, he died shortly afterwards.  It was only then that police officers discovered the wounds on his torso.  Subsequently, a search the area revealed CH’s bloodstained knife near where he fell over the fence. 

The coroner noted that CH’s death was correctly identified by the officers at the scene as a “critical incident”. VKG was informed immediately and the appropriate procedures in respect of critical incidents were followed.  

Unbeknownst to police involved in the pursuit, CH was suspected of being involved in an assault on his girlfriend. What appeared to precipitate CHs' thoughts of suicide was the knowledge that police had been provided with evidence on 6 December that identified him as the assailant.  Therefore, he assumed that police would be looking for him to question him.  He confessed his involvement in the assault to his son over the telephone and also stated that he could not face the possibility of a prison sentence.  The corner concluded when police pursued CH, he was most likely under the impression that it was to apprehend and question him in relation to the assault rather than in relation to a concern for his welfare or a speeding infringement.

Cause of Death 

A post-mortem examination was contacted by Dr L on 8 August 2003. He noted five wounds in Mr H’s abdominal cavity.  He noted that wounds four and five were superficial scratches only.  They were consistent with scratches received from brambles.  Wounds 1,2 and 3 were described as stab/incise wounds.  Wounds 1and 3 were not major and would not have contributed to CH’s death.  In Dr L’s opinion, the second wound which was situated in the upper abdomen was the fatal wound.  The wound track had run upwards to enter the chest cavity and passed through the back of the right ventricle.  This had resulted in massive blood loss into the left chest cavity.  The acute blood loss would have led to the rapid onset of hypervolaemic shock and subsequently, cardiorespiratory arrest and death. 

According to Dr L, CH would have lost consciousness a couple of minutes after this wound had been sustained, with death following within a period of minutes.  Dr L indicated that the knife located near CH's body was in length and style consistent with the wound. He also noted that there was nothing the police officers could have done to save CH after the wound had been inflicted.

Manner of Death

Dr. L’s Opinion

Dr L further stated that the pattern of the three wounds was one he had seen previously in people who had stabbed themselves.  It was not unusual, in his experience, for people to make one or two trial attempts before making the fatal thrust.  He stated that there was no reason why the fatal wound could not have been inflicted accidentally when CH fell over the fence.  However, he considered that it was more likely that the wounds, including the fatal wound, had been intentionally self-inflicted.

Snr. Const. P’s Observations

Snr. Const. P was the only eyewitness for the period of time after CH ran from his vehicle.  Although the foot pursuit occurred at night, Snr. Const. P was able to see CH by moonlight and, at least after CH fell down the embankment, they were not more than a few metres apart. Snr. Const. P told the coroner that he had no doubt that CH fell on his knife accidentally as he tripped across the broken wire fence.  It was at this point that he heard CH cry out. This was the only occasion on which CH had uttered a cry or indicated any sign of distress in the course of the pursuit.  It was just over the fence that the bloodstained knife was located.  CH had slowed so that Snr. Const. P caught up with him a couple of metres from where the knife was located.  CH was breathing when Sgt B arrived but died shortly afterwards. Given Dr L’s evidence that CH would have lost consciousness within a couple of minutes of the injury, the fatal injury was most probably sustained at the fence or, at least, in the latter part of the pursuit.  

For completeness, the coroner noted that Snr. Const. P noticed only the one major wound on CH’s abdomen and this may have subconsciously influenced his perception of events. However, she considered Snr. Const. P’s observations generally about the events of that night to be both truthful and accurate. She indicated that she would not lightly dismiss his eyewitness impression that CH’s fatal injury was accidental.  On the other hand, Dr L gave his evidence prior to Snr. Const. P and he addressed the likelihood of an accidental death from a purely hypothetical perspective. 

Circumstantial evidence

The Coroner stated that the evidence clearly showed that CH was severely distressed, that he was seriously contemplating suicide and had left messages in his caravan indicating an imminent demise.  He had indicated his intentions to various members of his family.  However, the coroner observed that there was a considerable difference between suicide ideation and the actual act of self-harm.  He had been driving around for at least several hours without, as far as indicated by the evidence, attempting to harm himself.  He did not attempt to harm himself in the course of the vehicle pursuit.  Nor did he attempt a standoff with police after his vehicle crashed.  In the course of the foot pursuit, he several times uttered the words, “Let me go, I just want to die.”  His actions indicated that he was intent on avoiding apprehension.  Indeed, prior to falling at the fence, he seemed more likely to injure his pursuer than himself.  While the coroner could not discount the fact that CH may, coincidentally, have decided to stab himself at or about the time he fell over the fence, she stated that it was also possible given the number of times he stumbled and fell, that all three wounds were sustained accidentally at various times in the course of the foot pursuit, with the final one being fatal. The coroner noted that at no stage did CH give any verbal indication that he thought he was fatally wounded.

Legal Principles

The coroner referred to the legal presumption against suicide.  In accordance with the principles set out in Briginshaw v Briginshaw,  she was not satisfied of suicide to the requisite standard. Neither was she satisfied of an accidental death on the balance of probabilities. Hence, while she was satisfied that CH died of a self-inflicted wound, the coroner was unable to determine whether it was accidentally or intentionally inflicted. She further stated that even if the fatal wound was not accidental, she considered that the advent of the police pursuit did condition the time at which the wound was inflicted. Hence, it was important to assess whether a police vehicle was an appropriate response in a “concern for welfare situation”.

Pursuit as an appropriate response

Snr. Const. P gave evidence that he chased CH’s vehicle because it was speeding, irrespective of any concern for CH’s welfare.  He stated that he could not be certain that CH was the driver of the vehicle at the time.  On the other hand, Sgt B was of the impression that they were chasing CH primarily because of the “concern for welfare” bulletin and that the speeding infringement was incidental.  The coroner stated that whenever there was a concern for the welfare of the driver of vehicle, that fact must be factored into any plan about what to do should the vehicle be sighted.

Although exceeding the speed limit, the evidence is that CH was not driving dangerously, such that he needed to be apprehended immediately. The coroner observed that what started as a request for police assistance because of concern for CH’s  welfare turned into a high speed police pursuit as a result of which CH crashed his car.  In the course of the ensuing foot pursuit he was sprayed with capsicum spray and had a gun pulled on him. The coroner noted that the lives of innocent motorists were placed at risk when CH lost control of his vehicle. The safety of a police officer was jeopardised because, by himself, he pursued a man who turned out to be armed a knife.  The police pursuit impacted on, at the very least, the timing of, CH’s death.  Additionally, the manner of CH’s death had an ongoing traumatic effect on the police officers involved as well as CH’s family.  

After reviewing various policies and procedures, the coroner concluded that there were no specific guidelines for officers who were confronted with this type of situation.  The Chief Inspector who initiated the “concern for welfare” call conceded in oral evidence that the risks of a pursuit were too high and that, had he been informed, he would have terminated the pursuit.  The coroner stated that from a community perspective, the potential harm to others by engaging in the pursuit outweighed the potential harm to CH by not engaging in the pursuit. The price paid by everyone concerned in, and because of, the pursuit was too high.

The coroner indicated that she would like the to see guidelines developed whereby information was sought from the initial informants about how the person for whose welfare they are concerned was likely to react when approached or chased by police.  Past experiences with police officers as well as any immediate reason why a person would try to elude police were important factors to be assessed when deciding on the appropriate course of action in individual cases.  Additionally, whether to continue or terminate a vehicle pursuit needed to be assessed in terms of the potential harm to the community as well as the individual involved.  The coroner further noted that, ideally, the input of a senior police officer needed to be obtained at the earliest possible time to assess the efficacy of officers engaging in a vehicle pursuit.   The coroner expressed her awareness that NSW Wales Police had developed a training package to assist police officers deal with those who may be mentally ill/ disordered/ suicidal and foreshadowed that she was going to recommend that the issue of police vehicle pursuits in such cases be addressed in the package to provide guidance to officers in the field. She stated that she would also recommend that, as a general principle, vehicle pursuits would rarely be the appropriate response in “concern for welfare” situations.

Classification as pursuit

Considerable time was spent at inquest hearing different opinions as to whether  police were engaged in a “pursuit” as defined in the NSW Police Safe Driving Policy Snr. Const. P considered that that he was involved in a chase but not in a pursuit.  Sgt B thought he was involved in “urgent duty” but not in a pursuit.  The officer in charge of the investigation agreed with Snr. Const. P.  He considered that in addition to the categories of “urgent duty” and “pursuit”, there was a third category in which police vehicles were entitled to travel at high speed with lights and sirens, namely, a chase. He considered that this was not technically a pursuit because the driver of the other vehicle had not ignored a direction to stop.

The coroner provided Chief Inspector R with the following facts recounted in evidence by Snr.Const. P:

· Snr. Const. P considered CH had seen the police vehicle, even before the vehicle commenced a three-point turn;

· CH’s vehicle immediately increased speed on passing the police vehicle to around 130 – 140kms/hour;

· Snr. Const. P considered that CH would definitely have been able to see the strobe lights on the police vehicle;

· Snr Const. P was attempting to catch up to CH’s vehicle and was travelling around 140 –150kms/hour.

Chief Inspector R classified this chase as falling within the definition of “pursuit” set out in the NSW Police Safe Driving Policy.  The coroner indicated that she shared this view but expressed concern that there was no common understanding among the police officers who gave evidence at inquest about what constituted a “pursuit”.  She observed that it was all very well having rules that police officers were expected to follow when engaged in a pursuit, but the whole purpose was defeated if there was no clear understanding by police officers in their vehicles at to what constituted a pursuit situation.  She stated that this should not be a matter for legal debate after the event. Rather, the guidelines about what constitutes a pursuit should be clear and unambiguous and they should be understood by all of police officers. She further the observed that earlier in the year the Senior Deputy State Coroner, Magistrate Milledge, had called for the definition of “pursuit” to be clarified and applied uniformly throughout NSW Police. However, some four months later, the definition of “pursuit” remains unchanged and there was no uniform understanding of the policy, judging by the officers who gave evidence at this inquest. Magistrate Pinch stressed  that these issues should be addressed as a matter of priority.

Termination of Pursuit

The Safe Driving Policy requires the “automatic termination” of a pursuit in the event of a loss of radio communication.  In this case Sgt B could not raise VKG when the police vehicle started to pursue CH.  CHs’ vehicle crashed, at the outside, 2 1/2 minutes into the pursuit.  The question was raised as to whether the pursuit ought to have been terminated.  The coroner observed that if the officers considered that were not in a pursuit they had neither an obligation to contact VKG nor to desist in their efforts when contact could not be made.  However, in point of fact, they did try to contact VKG and they had been in radio communication at a time prior to the pursuit.  The OIC investigation expressed the view that the “ automatic termination” rule did not apply in this case because the officers expected that communication would be resumed.  The coroner noted that this interpretation was reasonable given the short time that elapsed between the commencement and end of the pursuit.  However, she indicated that she would be concerned if the rule were interpreted so that an expectation of resumption of contact in itself, regardless of time, became a reason for non-termination. The other point she noted that needed to be clarified was that “loss of communication” with VKG included the situation where contact had not been established in order to notify VKG of the pursuit.

Finding

CJH died on 7 August 2003 in bushland off Bucketts Way just north of Wards River, NSW when, in the course of being pursued by police, he wounded himself in the abdomen with a knife, but whether accidentally or intentionally remains undetermined.

Recommendations

To the Minister of Police and the NSW Commissioner of Police

1. Policy Guidelines be developed based on the principle that vehicle pursuits will rarely be the appropriate response in “concern for welfare” cases such as this. 

2. These guidelines be disseminated to police officers as soon as they are available and be incorporated both in the Police Safe Driving Policy and also the Police Mental Health Training package as soon as practicable.

3. Priority be given to implementing the recommendations made by the Senior Deputy State Coroner, Magistrate Milledge, in the WS Inquest on 1 July 2004 in relation to clarifying the definition of “pursuit” in the Safe Driving Policy and ensuring that the definition is uniformly understood and applied by police throughout NSW.

4. Further guidance be given to police officers in relation to the requirements for “automatic termination” of pursuits, specifically,

a. “loss of communication” with VKG includes failure to make contact with VGK to advise the pursuit has commenced; and

b. the length of time it is permissible to be out of contact with VGK before “automatically” terminating the pursuit.

1357/2003 
Male aged 43 years died 10th December 2003 at the Mitchell Highway, Wellington. Finding handed down on 16th November 2003 at Dubbo by Carl Milovanovich, Deputy State Coroner.

Circumstances of Death:

The deceased was a resident of Wellington, NSW who on the day of his death had travelled to Dubbo where he met friends at the River Inn and consumed alcohol.
After leaving the licensed premises the party purchased further beer and wine, which was consumed at a residential address.   At approximately 6.00pm when all the alcohol had been consumed the deceased and others slept until 8.00pm.  At 8.00pm when the deceased awoke he indicated to others present that he intended to go and purchase more alcohol.   He did not return to those premises.

It would appear that the deceased had made a decision to return to Wellington, which is approximately 50 klm from Dubbo.  It is not known how he travelled from Dubbo to the point of the accident, however, family friends have indicated that it was his practice to hitch hike and it would appear that he was in the process of doing just that when the accident occurred.  

At approximately 10.30pm it is known that the deceased attended a rural property not far from the place of his death, apparently with a view of seeking a lift into Wellington.  He was well affected by alcohol and the residents were a little concerned when he became abusive and called the Police.  He was last seen by the residents walking down their driveway, falling over and then travelling east along the Mitchell Highway.    As a result of the reporting of this incident to Police at 11pm, two officers from the Wellington Station responded to the job of “person on premises” and commenced to drive along the Mitchell Highway in the direction of the farmhouse. At a point some 500 metres before the farmhouse the officer driving the Police vehicle noticed to approaching vehicles swerve onto the incorrect side of the road.  The Officer indicated that she believed that the swerving may have been to avoid a pedestrian, however, could not see anybody at that stage.  Some moments later both the driver and observer in the Police vehicle noticed a male person on the opposite side of the road standing on the bitumen.   The driver of the Police vehicle slowed down with the intention of stopping when it was noticed that a truck was travelling towards the Police vehicle from the opposite direction.  Police flashed their lights with a view to warn the oncoming motorist of the presence of the deceased.  The truck passed the Police vehicle at which time the Police completed a U turn only to observe the truck braking heavily and moving onto the incorrect side of the road.  Shortly thereafter the Police vehicle arrived and observed that the truck had struck the deceased, killing him instantly.

The death was treated by the Deputy State Coroner as a critical incident due to the fact that Police had a presence at the time of death and in some small way were involved in attempting to warn the driver of the other vehicle of the presence of the deceased.

The Police Officers concerned were breath tested with a negative result.  The matter was investigated as a Critical Incident.  The post mortem report determined that the deceased had died from Multiple Injuries and had a blood alcohol content of 0.304 gm/100 mls of blood.  Despite some concerns by the next of kin, the Coroner could find no fault in the actions of the Police.

Finding

That LDB died on the 10th December 2003, on the Mitchell Highway, Wellington in the State of New South Wales, from Multiple Injuries, sustained there and then when he was struck by a motor vehicle.

1415/03
Male aged 27 years died on 16 August 2003 at Coffs Harbour. Finding handed down on 4 December 2004 at Byron Bay by Jacqueline Milledge, Senior Deputy State Coroner.    
Shortly before 8pm on 15 August 2003, JO had entered the Cubana Motel at Ballina.  He was familiar with the motel, having previously stayed there with his partner.

While he was dealing with him, the manager noticed a gun tucked inside his trousers. JO seemed agitated and when he realised the manager had seen the gun he told him ‘to do what he had to do’. The manager immediately rang the police and the deceased told him to tell the police to ‘have the people out (of the motel) in fifteen minutes’

The manager continued to relay information to the police until they arrived. Police immediately established perimeters and a command post.  General Duties Police and State Protection and Support Units (SPSU) had been deployed. A Police Negotiator was used to speak with the deceased in an effort to have him surrender unhurt.

A decision was made not to evacuate the motel.

JO continued to talk to police through the negotiator.  His partner was brought to the command post to assist police in ‘profiling’ the deceased. She asked if she could talk to him but police did not allow that and in any event, JO did not want to speak with her at all. 

The deceased maintained the ‘siege’ until he shot himself in the head shortly after 1am.

Issues

The police operation was meticulous in its execution. The Coroner recommended a number of officers be commended for their professionalism in containing a very volatile situation. The Coroner also commended the manager for his clear thinking and the courageous stand he took in keeping the police informed.

The police response was timely and appropriate.

Evidence from some ‘specialist’ police suggested their operational vests were of lesser quality than the equipment supplied to police attached to the SPSU parent body the State Protection Group.  There was evidence that the ‘ill fitting’ vests forced the operatives to loose ‘line of sight’ as they had to adjust their kit for comfort.

JO’s partner also expressed her disappointment at being left amongst the police at the Command Post without proper support i.e. counsellor etc. She also stated she had not received any offer of counselling from the police or other group.

JO’s father was also concerned that he was not directly told of his son’s demise and that he had to hear it from another member of the family.  The Coroner accepted there were valid reasons why he was not contacted ‘first’ by police. 

Finding:

That JO died on 16 August 2003 at Ballina as a result of a gunshot wound to the head, self-inflicted with the intent of taking his own life. 

Recommendations:

To the Commissioner of Police

1. That immediate consideration be given to issuing all SPSU operatives the same tactical vests and helmets issued to SPG operatives. The reasons for issuing the same equipment to SPSU are the same as the reasons for the issue to the SPG. 

2. That the welfare needs of any "third party" brought to the scene by police negotiators to assist in the negotations be considered. The introduced "third party" should be accompanied by a support person (police or otherwise) and referred to an external agency for counselling after the event. 

3. That Senior Constable M by recognised for his brave and courageous action when confronted by the armed offender, this cool headedness and approch contained the situation and allowed the police to maintain  control. 

4. That immediate consideration be given to ensuring all operational police are issued with effective "personal" radios. 

5. That Police Negotiator Sgt C be commended for his role in an   extremely difficult 'seige' situation. 

To the Queensland Law Society

1. That the Queensland Law Society Disciplinary body consider the highly  inappropriate behaviour of solicitor SC when dealing with his  client, the now deceased JO. 

General comment:

Consideration will be given to the issues raised by Mr JO Snr. regarding the need to have certanity of the "next of kin" and the pressing need by the NOK to be fully informed of the investigative and coronial process. 

287/04
Aboriginal male aged 17 died on 15 February 2004 at Randwick. Finding handed down on 17 August 2004 at Glebe by John Abernethy, NSW State Coroner.

Circumstances of Death.
In this matter, because of its sensitivity the full judgment and recommendations follow:

Preamble.

Thomas James Hickey (TJ) died in the early hours of 15th February 2004 at the Sydney Childrens’ Hospital, Randwick having impaled himself on a fence on the morning of 14th February 2004 in the inner Sydney suburb of Redfern.  On the night of 15th February 2004, a serious riot erupted in Redfern.  I stress that it is not my function as coroner to look at the circumstances of that riot.  The Coroners Act 1980 requires only that I return findings as to the identity, date, place, manner and cause of death.  I am entitled to make statutory Recommendations should I form the opinion that they ought to be made.

Of course, the identity, date, place and cause of death are clear to me.  This inquest has therefore focussed primarily on the manner of death of T. J. Hickey.  In fact I am able to find, at the outset, to the effect that Thomas James Hickey died at 1.20 am on 15th February 2004 at Sydney Childrens’ Hospital Randwick, of penetrating injury of neck and chest sustained on the morning of 14th February 2004 when he fell from his bicycle and was impaled upon a steel fence at the rear of 1 Phillip Street Waterloo.  The injury was probably non-survivable.

In terms of manner of death I must also come to a conclusion as to whether or not this is, after all, a Section 13A (Section 13A(1)(b): as a result of or during police operations) death.  For if it is so assessed, then not only is this a mandatory inquest but in due course a synopsis of the case must find its way into the 2004 Annual Report of the State Coroner to the NSW Parliament.  It also follows that if the death is assessed as being as a result of or during police operations, the role, if any, of police in the death ought to be explained.

I am in fact satisfied that, though technical, this death is a death during police operations within the meaning of Section 13A, Coroners Act 1980.

Facts.

The relevant events took place over a very short period of time – minutes, though they are quite complex and involved two police vehicles, Redfern 16 and Redfern 17.

Background.

Senior Constable Darryl Pace gave evidence as to the background – events that occurred that morning.  A serious assault and robbery of a woman by an aboriginal male, allegedly one Christopher Carr, took place near Redfern Railway Station.  Accordingly Redfern Police were briefed by Senior Constable Pace and a particular aborigine was sought and located.  This person satisfied police that he had nothing to do with the crime and on viewing a Closed Circuit Television film, named the person involved.  The person alleged to be involved was well known to police and a police operation was planned with a view to locating and arresting him.  That operation, which included entry to a house in “The Block” area, was called off at 10.57 am and the four vehicles involved (which included Redfern 16 and Redfern 17) returned to normal duties – those duties included keeping a lookout for the alleged perpetrator of the assault and robbery.  The first of the two briefings that morning occurred at about 9 am and the second between 10 and 11 am.

At 11.21 am after returning to his vehicle from a search of the Redfern RSL Club, Senior Constable Pace caught the end of a radio message with the words “impaled on a fence”.  He and Detective Sergeant Dyball attended that address arriving some time after the ambulance.  Thomas Hickey was in the ambulance when Pace and the other occupant of his vehicle arrived.  He detailed the police who were already at the scene.

He “translated” the relevant radio transmission details for the court.  He spoke to an aboriginal acquaintance, Kerry Phillips and quickly came to realise that Thomas James Hickey was the person in the ambulance.  Pace spoke to Gail Hickey the next morning, mainly about a missing $20-00 and a one half stick of cannabis.

T. J. Hickey – Profile.

The deceased was only 17 years old and had a criminal record for steal from the person, assault, breach of bail and break and enter.  A warrant of apprehension was in existence for his arrest.  His bail conditions precluded his going to The Block area.  I do not know what was in TJ Hickey’s mind that morning as he rode through Redfern, at speed, especially at the time he rode down the pathway, across the road and up the side of 1 Phillip Street.  I mention the above matters only to indicate that he had good reasons for not wishing to be spoken to by police.

The weight of evidence is that none of the police in vehicles Redfern 16 and 17 knew Hickey.  The “team system” at Redfern, as explained by Sergeant Kirsty McIntosh was to the effect that TJ Hickey’s “High Risk Offender Profile” (HRO) was not particularly disseminated to her team, which included the officers patrolling in Redfern 16 and 17, but to another of the five teams.  The profile may have been posted on a wall in the lunchroom of the police station but none of the police who gave evidence had a recollection of ever seeing it.  They all deposed that they had had no dealings with the deceased.  There is no evidence to the contrary.

As I have indicated, on a day of particularly heavy police presence in the area of his own movements, TJ Hickey had every reason to keep as clear as possible from the police.  Certainly by travelling “cross country” (through the car park, down the pathway, around 1 Phillip Street and on up through the lane near his house) he could minimise the likelihood of contact with police and even have a fair chance of being able to elude them should they seek to stop him.  

T. J. Hickey’s movements.

T. J. Hickey spent the night of 13th February 2004 with his girlfriend, April Ceissman at premises at 63 Douglas Street, Waterloo.  April Ceissman knew that the brakes of TJ’s bike were faulty.  She also indicated in her statement that she would “time” TJ in his trips by bike to The Block.  TJ knew that an Apprehension Warrant was in existence from Walgett Childrens’ Court.

He left Ceissman and the premises on the morning of 14th February, to meet his mother Gail Hickey at The Block (contrary to a condition of bail).  TJ told April Ceissman that he was going to get money from his mother to go to a bike sale at Moore Park, which, I suppose is in the general direction Hickey was headed.  About 15 minutes after TJ left for The Block, April rang Gail Hickey to see if she had seen her son.  Gail indicated that TJ had just left.  Gail rang April back soon after and said that TJ had been in an accident.  April went towards the sirens and arrived just as the ambulance was leaving with TJ.

Thomas Hickey had ridden into the middle of a police operation aimed at apprehending another man – Christopher Carr.  He was riding from “The Block” area through an area to the Southeast of TNT Towers towards his home.  That was a very appropriate area for police to search for the bag snatcher.

The four police.

Two police caged trucks, Redfern 16 and Redfern 17, were searching for Christopher Carr that day.

Redfern 17.

The 10.30 am briefing and the CCTV footage gave the crews quite a good impression of the person they were seeking.  A later VKG announcement indicated to them that Christopher Carr, the subject of that footage, may have been with another person, and on foot.  It is, I believe, common ground that TJ Hickey looked nothing like Christopher Carr, beyond the fact that they were both indigenous Australians.  TJ was of small stature and looked young, whereas Carr, apart from being of much taller and bigger build was and appeared considerably older.

This inquest has closely analysed the movements of the two vehicles in the context of their proximity to TJ Hickey.  It is plain that Redfern 17 was moving north up Renwick Street when TJ was spotted riding across a car park between Cope and Renwick Streets.  He was heading South East in the general direction of his home.  Both Constable Rocha (observer) and Constable Rimell (driver) swore that they immediately discounted TJ as a person of interest so far as that morning’s bag snatch was concerned.  They communicated that opinion to each other orally.  The vehicle proceeded North up Renwick Street (away from the direction TJ was heading) and just prior to turning right into Turner Street, passed Redfern 16 which had come from the left in Turner making a right turn into Renwick to travel South.  Renwick Street, of course, had just been checked.  

Redfern 17 continued East in Turner Street and made a right-hand turn into George Street thus heading South in a street parallel to Renwick and Cope.  At the intersection with Phillip Street, the driver turned right (as he hated making left turns into Phillip, he says) thus heading past 1 Phillip Street, the tower building the grounds of which T. J. Hickey had probably just entered.  There is no suggestion that the occupants of Redfern 17 at this stage saw Hickey.  Nor is there a suggestion that they saw Redfern 16, which at this stage must have been somewhere in Renwick Street or on the pathway at the southern end of Renwick Street.  Both occupants of the vehicle then say on oath that the driver, Constable Rimell was directed by an unknown elderly male back up Phillip Street.  Rimell indicates that he was told that “a guy’s just run/gone down a driveway over there” (that is moving south).  Constable Rocha believed that the indication was that a person was seen heading East back up Phillip Street.  Constable Rimell then executed a U Turn and drove into what appears to be the first driveway to the right in Phillip Street.  There, police came upon T. J. Hickey impaled on the fence.

I will deal with particular aspects of the involvement of these police in due course but it is important to state that there is nothing in the evidence, which indicates to me that these police at any time pursued, chased or followed T. J. Hickey.  According to Rimell, he did not think that the person pointed to was Christopher Carr.  Perhaps he was merely going to where he was directed as a “community relations” exercise.  

Redfern 16.

Like the crew of Redfern 17, the crew of Redfern 16 - Constables Hollingsworth and Reynolds attended the 10.15 – 10.30 briefing by Detective Senior Constable Pace.  They then took part in the aborted operation in The Block.  They then returned to normal duties, which included patrolling the Redfern area in search of Christopher Carr.

At about the time Redfern 17 was in the cul-de-sac area of Renwick Street, Redfern 16 was patrolling north in Cope Street to the immediate West.  Constable Reynolds, the only crew member to give evidence before me, states that she first saw TJ Hickey moving across the bows of the police vehicle as it was about to make the right hand turn from Cope Street into Turner Street.  He then rode on down Cope Street.  She says she dismissed him from her mind as the person of interest because of his apparent youth and size and because he was on a bicycle.  Constable Hollingsworth, in his various statements, on the other hand places his sighting of TJ in Cope Street as he was driving up that street before reaching the area of the car park to his right.  When I consider the evidence of the crew of Redfern 17, and particularly where the two vehicles came together at the North end of Renwick Street, Constable Reynolds’ recollection as to that sighting is the more probable.  On Constable Hollingsworth’s positioning, he would almost certainly have seen TJ Hickey in the car park had he sighted him whilst he was to the South of the car park.  

According to Constable Reynolds, Redfern 16 went from Cope Street, right into Turner Street.  At the intersection of Turner and Renwick Streets, the vehicle turned right into Renwick.  Redfern 17, at the North end of Renwick had stopped to allow 16 to negotiate that corner.  The 4 police acknowledged each other but did not speak to each other.  Once 16 had made its way into the street and around 17, Constable Reynolds indicated in court that she saw the boy on the bike some 50 metres down Renwick Street, riding down the right centre of the road “but only for a few seconds”.  She indicated in evidence that she saw him at a point adjacent to some terrace houses.  The vehicle continued south to the cul-de-sac and negotiated the kerb, continuing on to a point close to a wire fence separating parkland from Phillip Street.  Whilst a bicycle had egress into Phillip Street, a motor vehicle did not.  A U turn was made by Senior Constable Hollingsworth and the vehicle returned North up Renwick Street and right into Turner Street.  At the intersection of George Street, the message about a person being impaled on a fence at 1 Phillip Street was heard (broadcast by Redfern 17) and Redfern 16, on urgent duty, drove south down George Street and into the opposite side of 1 Phillip Street to Redfern 17, arriving shortly after Redfern 17.

Constable Reynolds denied that TJ Hickey was followed by Redfern 16.  She had, she said, discarded him as a person of interest.  The driver of the vehicle, Senior Constable Hollingsworth was excused from giving evidence before this inquest.  In unsworn statements however, he too denied following the deceased.

Both officers indicated in their contemporaneous statements of 14th February that they saw TJ Hickey once they had turned into Renwick “about 50-55 metres away travelling very fast”.  

Following the incident, the occupants of Redfern 16 (Constables Hollingsworth and Reynolds) went to the hospital.  There, allegations were made that police had forced TJ Hickey off his bike and or that police had pursued him.  These allegations were very, very general and I accept the evidence of Sergeant McIntosh as to that generality.

In due course they returned to Redfern Police Station where they were directed to generate statements.  They discussed the incident at this time.  Sergeant McIntosh read through their statements and made suggestions as to alteration.  There is no evidence before me that the precise nature of the pursuit allegation was disclosed to any police officer on 14th February.  Sadly the family knew something of the allegation but elected, no doubt on advice from their Community, - very poor advice - not to make the allegation to appropriate police with precision and promptitude.  Had that been done at the outset this matter would have followed a very different path.

Submissions of Counsel.

At this point, and before I deal in detail with the civilian witnesses and the police themselves, it is probably appropriate to deal with the submissions of the various counsel given leave to appear in this matter.  I do so as the submissions deal with the weight I should give to the police and civilian evidence.  By doing so I hope I shall give some context to what I say later.

In general terms Ms. Fullerton’s submissions reflect the evidence and the weight of evidence before me.  I do not propose to discuss them further.

Mr. Stratton.

The essence of Mr. Stratton’s submission was that Thomas Hickey was being “pursued or at least followed” by police shortly before his death.  Central to this submission is the proposition that the crew of Redfern 16 have not given a complete and truthful account of whether or not they saw him in Renwick Street at any time after the moment they acknowledged that they did see him – 50 – 55 metres away when at the northern end of the street.

Mr. Stratton placed a deal of emphasis on the omission from statements made on 14th March 2003, of the path of Redfern 16 down the path at the southern end of Renwick Street.  He relied on the fact that at the hospital the two officers were told of the allegation that “she and Constable Hollingsworth were chasing the deceased along a pathway” (Mr. Stratton’s words), that police knew of the importance of detailing driving, and of the importance of addressing rumours.

In fact, as I understand the evidence there was a very bland allegation made by the family through Mr. James, the counsellor, that police had been chasing the boy at the time he impaled himself on the fence.

In those circumstances, provided the four police knew that they were not chasing TJ then the omission from the statement of the trip down the pathway becomes a far less important fact to remember to place in a statement.  Conversely, the crew of Redfern 16 spent much time with TJ at the scene of the accident and that part of events is far more detailed.

Of course, Mr. Stratton also emphasises the other discrepancies in the later interviews.  Constable Hollingsworth:  (the marking of the map at the top end of the footpath;  Q.38:  “We’ve actually done a U turn around in there and then just come straight back up.”  Q.40:  “Only a short distance, a few metres, yeah”.  In the video run-around he drove the truck some 50 metres down the path).  

(Constable Reynolds:  Record of Interview:  the vehicle went almost to the fence (map and Question 47)  Video Run-around:  almost at the fence).

Mr. Stratton urged me to accept the evidence of Mr. Clanachan and Mr. Roy Hickey, along with Mr. Connar, submitting that the three civilians’ evidence “tied in”.

He also urged me to accept the evidence of Mr. Allan (Townsend) who indicated that a police officer (female) told him that police were following TJ “to see who he was”.  

Frankly, as I have indicated I am not prepared to give much weight to the omission of mention of the pathway from the initial statement.  There is, however a clear difference in the versions given by Constable Hollingsworth and Constable Reynolds in both their Video Run-arounds and their Records of Interview.  Frankly, the versions given by Constable Reynolds as to the path of Redfern 16 is to be preferred.  I find that the vehicle moved to a point reasonably close to the fence and gate.

Whilst Mr. Allan (or Townsend) was in some ways a reasonable witness, there are aspects of his evidence that disturb me.  One is the suggestion that he pointed to houses across the park and the Constable simply wrote down an address on that basis.  I do not accept that as evidence of truth.  That in turn leads me to reject the alleged conversation with a “female police officer”.  Certainly one officer who did take details from him, and the only one, according to the weight of evidence, including his own evidence, who spoke to him – Constable Jodi Paton – did not say words to the effect outlined above.

Mr. Stratton urged me to accept the civilian witnesses and to some extent I do, but when I turn to them in a little detail I will point out problems I have with their evidence too.

Mr. Stratton submitted that to search a dead-end street knowing that another vehicle has just done so would make no sense.  I do not agree with that but, if police knew that TJ had probably gone into the car park then to go down Renwick Street would make sense if they were following him.

I do not accept the submission that Redfern 17 was at any stage driving to intercept TJ Hickey.  The clear weight of evidence, to the required standard, is that it was not.

Mr. Saidi.

Mr. Saidi emphasised the role Senior Constable Hollingsworth and the police played in attempting to attend to TJ Hickey pending arrival of medical assistance.  The family has acknowledged that.  The traumatic effect on Hollingsworth (and Reynolds) in particular may be a reason why no mention was made of the pathway in the statements of 14th March.  I have already indicated that I do not read too much into any omission from the statements of 14th March.

Mr. Saidi spoke of reversing onus of proof – prove lies, don’t reverse the onus and deal in suspicion and speculation.  That, with respect hardly needed to be said.  I have indicated throughout this judgment that I am finding in accordance with the evidence and the weight of evidence.  I do however take his point:  the issue here is simply is there sufficient cogent evidence to prove that the police were either pursuing or following TJ Hickey.

He also reminded me of the conversation at the hospital between the police officers and the counsellor.  He is correct.  It was simply a very general allegation that the family were of the belief that police were pursuing the deceased prior to his death.  It is simply not reasonable to assume that the police involved were told so much that they would automatically have placed into their first statements, great detail about the driving in Cope or Renwick Streets.

Mr. Saidi then dealt quite briefly with Constables Rocha and Rimell.  I have already indicated, I think, that in general I accept that they were witnesses of truth – certainly about the course of driving.  The only area of problem with them is their assertion that they did not know that the boy they had seen earlier on a bike was the boy on the fence.  That does not sit well, in Rimell’s case at least with the message over VKG.

He submitted, in response to the submission by learned Senior Counsel Assisting “if TJ was on the pathway then they would have had to have seen them”, that it would be dangerous to make that assumption.  He used Mrs. Hobson for this submission and dealt with the relative speeds of the bicycle and the police vehicle, suggesting that police could not have closed the 50-metre gap from when first sighted.  I think he is on fairly firm ground there, for in my view there is little evidence that the “gap” was closed or greatly closed.  His use, at that stage, of Mrs. Hobson really gave me pause to the extent that I wanted to re-examine the evidence we have from that woman both in statement form and in a television clip.  I will come to her evidence and its appropriate weight in a moment, in the context of all the evidence – police and civilian.  

Mr. Saidi also raised for the first time the possibility that TJ Hickey, at one stage 50 metres ahead of police and in plain view, managed to hide in bushes, moving only once he saw the police vehicle coming down the pathway.  There is simply no evidence of that and the police evidence of seeing him when at the north end of the street makes it just about impossible in terms of time and his coming out of the gate and across the road at speed.

He also spoke of Connar’s assertion in the witness box that the police vehicle was on its way back up the hill at the relevant time.  I will come to that submission when I deal with all the civilian witnesses.  Again, I really needed to examine not only Mr. Connar’s evidence in the witness box but also his initial statement to police.

Mr. Saidi then poses the question:  “Why shouldn’t Mrs. Hobson be accepted?  Why shouldn’t Mr. Connar be accepted?

He covered the other civilian witnesses, especially Mr. Clanachan and Mr. Hickey.  He also spoke of reaction times and the like, urging me to look carefully at such matters.  I do not propose do deal further with witnesses such as Mr. Allen (Townsend).

He was fair in his submissions about Mr. Hickey.

Mr. Waselenia

Mr. Wasilenia appeared for Senior Constable Hollingsworth.  His submissions were thoughtful.  He indicated that he adopted Mr. Saidi’s submissions.

He reminded me, as did Counsel Assisting that there is simply no evidence that TJ Hickey was conscious of the police behind him.  This whole judgment has to be looked at in light of that.  I cannot make an assumption about that.  I have evidence that he habitually rode his bike fast.  I have evidence that at all stages seen, once clear of the shopping area of Redfern, he was seen to be riding fast.  I have evidence that the bike had defective brakes.

I accept his submission about the 2nd police vehicle patrolling the same street, immediately the first has concluded its patrol.  I don’t find it particularly unusual that during a patrol a police vehicle might go down the pathway simply to see what was in the bushes at the end.

He urged me not to read too much into the contents of the first statement and I have indicated that I shall not be doing so.  Nor do I place great weight on his adoption later of his first statement.

He then took me through the Record of Interview and the Video Run-around in some detail, for example urging that the answer in Question 40 (a few metres may in fact mean 20 or 30 metres).  Whilst I accept that, I also have the evidence of his observer, which is to the effect that the vehicle went virtually all the way down the 80 or so metres.

He urged me to be careful of the evidence of Mr. Hickey and Mr. Clanachan.

His submissions also gave me pause.

The civilians.

Mr. James.

One witness whose evidence I regard as important, because of its contemporaneity and its independence is that of Mr. James.  Mr. James did not enter the witness box and his evidence must therefore be accepted as accurate.  He was truly independent, a social worker who knew none of those involved and was not involved himself.  I have already  indicated that he told police “the family believed that police were chasing Thomas”.  He also asked police whether that was the case and was told that it wasn’t.  (a chasing, that is).  Mr. James also said that Roy Hickey told the family in his presence that he saw Thomas pass through a barrier where the wagon couldn’t follow and turn around a corner out of sight.  This is, in effect, Mr. Roy Hickey’s first version of events, given whilst the boy was still alive.  At all times he has adhered to that version, totally unshaken in the witness box.

Mrs. Iris Hobson.

Mrs. Hobson was physically unable to give evidence.  She was not, therefore, available for examination by any party.  Her evidence in those circumstances must be treated cautiously.

Mr. Saidi spoke of her evidence that a boy on a bike rode across the paddock from the direction of Cope Street towards the pathway.  Certainly the rough map Mrs. Hobson drew confirms this, as does the contents of her statement:

“….  I saw a boy riding a bike through the park.  I could tell the boy was riding as fast as he could. …..  When I first saw him he was travelling across the park from Cope Street towards Phillip Street at an angle.  The boy on the bike had continued across the park towards Phillip Street to a point where I lost sight of him because of the trees between the Neighbourhood Centre yard and the Redfern Public School.”

Whilst I accept that Mrs. Hobson saw TJ Hickey pedalling fast, it would be totally against the weight of evidence (including that of the police) to find that he “pedalled across the park from the direction of Cope Street.”

“At about this time I saw a police vehicle, I can’t say if it was a car or truck but I think it was a car come down the lane that runs next to the public school.  At the time the police vehicle was travelling very slowly.  At the time the vehicle did not have its siren sounding or its blue lights flashing.  The police vehicle got to the bottom of the laneway next to the school and couldn’t get through.  The police car turned around and then reversed backwards.  I then saw the police car turn into the high-rise flats ….. .  The closest that I ever saw that Police vehicle get to the boy on the bike was about ten metres.  At no time did I see any police get out of the vehicle.”

So far as Mrs. Hobson’s evidence generally ties in with the weight of the other evidence, including that of the police, it can be accepted.  Beyond that it would be dangerous in the extreme to rely on it.  The television video footage alone makes it clear to me that some of her evidence is, frankly, wrong and unreliable.

Though she could not recollect whether it was a car or truck, I believe I can accept that she saw Redfern 16, and saw it go down the lane beside the old school.  I can probably accept that it was travelling slowly, and even that it got to near the southern end of the lane.  I cannot accept that the vehicle reversed backwards, though, I suppose it is a possibility, and it would be dangerous to rely on her evidence for the proposition that the bike and the police vehicle at some stage were about 10 metres apart.  Of course she mistakes Redfern 17 for Redfern 16, entering the driveway of the flats.

In the television footage, Mrs. Hobson mentions seeing the police truck following the boy, giving the distinct impression that the two were following the same route.  She mentions the pathway.  As I have said, I am not prepared to give her evidence more weight than outlined above.

Thomas Connar.

The essence of Mr. Connar’s evidence is that from the Salvation Army Neighbourhood Centre where he worked, whilst sitting in a courtyard with a limited view of the pathway, he saw a police wagon coming down the walkway – with a blue light.  He indicated in court that he saw it near a doorway to the old Redfern Public School.  He also saw someone on a bike on Phillip Street, adjacent to the gate at the southern end of the walkway.  He did not see the person on the walkway.  He indicated that the bike, when seen was going very fast.   He also indicated that the police vehicle was not.  He said that he saw the vehicle do a U turn and return up the path.  

A major problem with Mr. Connar’s evidence is its sequence.  At one point in the witness box, he said that he saw the police vehicle do the U Turn and only then saw the boy on the bike cross the road.  

When I analyse, firstly his statement, and then the totality of what he said in court on this issue, it is clear that he has given two different versions (See Transcript 13.7.04, pp 66-69, 75, 82, 84).  Without going more precisely to those references, on the proposition of whether the police vehicle was returning up the path at the time he saw the boy on the road, he has gone from what he has said in his statement, to that proposition when questioned by Counsel Assisting, then back to his statement position with Mr. Ozen and firstly with Mr. Saidi, then back to the proposition with Mr. Saidi.  

In those circumstances, I must be very careful about the appropriate weight to give Mr. Connar’s evidence.  Perhaps the reason for the totally different evidence lies in Paragraph 3 of his statement where he admits suffering from “occasional short term memory loss.”

Nevertheless Mr. Connar is unlikely to have fabricated evidence firstly as to seeing the police vehicle go well down the path and the boy cross the road on his bike.  To the contrary I have little doubt that he was doing his best to give honest evidence.

Mr Saidi urges me to accept one proposition from his evidence.  The more contemporaneous version he gave places the boy and the vehicle in very close proximity.  In view of the state of his evidence I am unable to accept either version as reliable.

I do not accept that the vehicle had its blue lights on.  I do accept that Mr. Connar saw the police vehicle well down the pathway and returning up the pathway.  He also saw TJ Hickey, riding fast across the road.

Mr. Roy Hickey and Mr. Stewart Clanachan.

Mr. Hickey was TJ Hickey’s cousin.  Mr. Clanachan was a workmate of Mr. Hickey.  They were driving together west down Phillip Street, the street crossed at speed by TJ Hickey.

At the hospital, Mr. Hickey told next of kin in the presence and hearing of Mr. James, a version to the following effect, and I quote from James’ Statement:

“I remember the uncle saying that he had seen Thomas riding along with a police wagon following.  He saw Thomas pass through a barrier where the wagon couldn’t follow and turn around a corner out of sight.”

In his statement to police, Mr. Hickey deposed to the effect:  

“From my right in Phillip, TJ shot out in front of me.  I put on my brakes.  I then turned to the right and saw a police wagon pulling up at the gate.  I turned right into Cope Street and saw it do a U Turn and then move back up the pathway towards Renwick Street”.

He later said he eased the brakes to ensure missing him.

He was manifestly unshaken in his evidence.

Despite this there are problems with aspects of his evidence too.  He has the vehicle closer to the walkway gate, much closer than Clanachan, his passenger.  His “easing” of the brakes does not sit well with his evidence of nearly hitting his cousin.  His placement of the police vehicle coming up to the fence may be problematic as on all other evidence it did a U turn near the bottom of the walkway.  

Contextually, however he generally corroborates Mr. Connar as to the presence of the vehicle well down the walkway in some proximity to TJ Hickey.

Mr. Clanachan, a Scot, generally corroborated Roy Hickey, but certainly placed their vehicle a distance further east along Phillip Street (near the corner of George Street) as the boy rode across that street, for he says he followed the bike with his eyes, down the side of 1 Phillip Street until it went out of sight around the corner of the building.  

He says he then looked right and saw the police vehicle stopped at the fence.  In view of the proximity between the walkway and the driveway of 1 Phillip Street (the latter being only slightly to the east of the former) I find it difficult to reconcile his evidence.  He is plainly wrong either about seeing the boy go a distance along the driveway at 1 Phillip Street, or seeing the police vehicle stopped near the fence.

In other words, if he saw the boy travel the 40-50 metres down the driveway of 1 Phillip Street (in taking into account the time that would have taken), then he could not possibly have seen the police vehicle without turning his head and looking back up the road to his right, to the walkway gate, as opposed to his evidence of looking directly to his right and seeing it.

Mr. Saidi spent some time suggesting that Hickey and Clanachan could not have seen Redfern 16 travelling back up the walkway when they were in Cope Street.  In relation to that, Mr. Hickey said (Transcript 14th July:  Page 30):

“Q.  I want to suggest this to you again, from the position where you were, you would not have been able to see the police vehicle?

A.  I stated I seen it and you can see across that park.  I’ve worked in that park, I’ve mowed that park.  I know the park.  I know the streets.  I know the trees and I’ve seen the van going back up that way.”

Frankly I am perfectly satisfied that once clear of the Neighbourhood Centre both Hickey and Clanachan were well positioned to see just that.

Whilst Mr. Hickey is a relative, Mr. Connar and Mr. Clanachan are independent eyewitnesses.  Mr. Hickey on the other hand was a manifestly unshaken witness.

What can I draw from the evidence?  I can find that the police vehicle travelled most of the way down the walkway in some proximity to the bike.  Whether, as Ms. Fullerton submits, it was half way down the walkway as TJ Hickey went through the gate, or much closer to or at the top or bottom of the walkway, I find it difficult to say because of the unreliability of aspects of the three witness’ evidence.  I can say that the police vehicle was never tailgating the bike.  There can be no possibility of that on the evidence of both Mr. Connar and Mr. Clanachan and to so find would be totally against the weight of the combined civilian eyewitness evidence.

I will return to the weight of this evidence in the context of my assessment of the evidence of the occupants of Redfern 16.

Issues.

How Thomas James Hickey died.

No issue has been taken and I am able to find that all police who attended TJ Hickey did their best to carry out first aid, pending the arrival of ambulance personnel.  Those personnel arrived promptly.  TJ Hickey’s injuries were probably non-survivable.  Similarly, no issue has been taken with the treatment he received at Sydney Childrens’ Hospital.  In fact a superb effort was made to keep Hickey alive by emergency staff.

In fact it is very clear that the scene facing the police who first arrived there was horrific and extremely upsetting.  Three of the four were very, very inexperienced officers and Senior Constable Hollingsworth took the lead in attending to TJ Hickey.  On the evidence before me, all that he did was entirely appropriate.  I commend him for his leadership and his effort.

I find that the fatal injury was sustained when the deceased was catapulted from his bicycle over the handlebars, becoming impaled on the metal picket fence.

It is also not in dispute, and I find that the brakes on TJ Hickey’s bike were defective.  The front wheel hand brake did not work at all whilst the rear brake was defective, providing very little retardation.

Despite the wild and irresponsible rumours, which circulated at the time, I find that there was no proximity between TJ Hickey and any police vehicle once he had passed through the wire fence at the South end of Renwick Street.  Thereafter, on a bicycle without brakes he careered across Phillip Street and was then ridden perhaps 40-50 metres down the side of 1 Phillip Street, failing to negotiate the left hand turn at the rear of the building.  Certainly, I can say that there was no touching of the cycle by any police vehicle at any time.  Redfern 17 was first to arrive and the evidence of Mr. Allen (Townsend) alone makes it clear that it was some minutes after the mishap.

It follows that the question of whether any actions by police had a bearing on the death only arises to the extent that it sheds light on the reasons for, and the manner in which the deceased rode his bicycle south down Renwick Street, down the pedestrian walkway to Phillip Street, across Phillip Street and along the driveway of 1 Phillip Street to the point where he separated from his bicycle.

In plain terms, the real issue in this inquest is whether the occupants of Redfern 16 pursued, chased or followed TJ Hickey south down Renwick Street and down a pathway at the southern end of Renwick Street.  

Leaving aside the generally undisputed scientific evidence, there are two general categories of witness:  uniformed police officers on patrol in caged trucks Redfern 17 and Redfern 16, and civilian witnesses who observed some movements of both the deceased and of the police vehicles, and to whom I have already referred.

I shall dispose of the occupants of Redfern 17 first.

Assessment of the occupants of Redfern 17 – Constables Rimell and Rocha.

These officers were both young and unused to giving evidence in court.  I really felt that Constable Ruth Rocha and Allan Rimell were doing their best to tell the truth – to assist the court in the witness box.  There was an air of defensiveness, but as I have said, I believe they were generally truthful

I am, satisfied that the version they gave is actually very close to the truth.  Any discrepancies between the two, would be due to honest differences in recollection, as is usual when two persons give evidence of the same series of events.

In particular I accept that they actively discounted “the boy on the bike” as a person of interest.  They were not interested in him.  

I also accept that they drove as they said they did, stopping at the Salvation Army premises and carrying out a U Turn when directed by the gentleman there.  That man cannot be located, though it is possibly Mr. Connar.  In any event, that man pointed towards 1 Phillip Street and said to Rimell words to the effect “a guy’s just run/gone down a driveway over there”.  Whilst little was said, I am satisfied that the driver, Constable Rimell turned onto the apron of what was effectively the first building in the direction he was pointed to, as a response to the direction by the elderly gentleman.  It is not clear to me that he expected to find anybody or anything there.  Of course, he came across TJ Hickey and events not in dispute ensued.

I indicated earlier but I stress again, that my own recollection is that one of the initial allegations involved a “tailgating” of Hickey in the area of the driveway.  Those allegations were totally unfounded and incorrect.  There was never any proximity between TJ Hickey and the crew of Redfern 17 (apart from near the Cope Street car park).  They saw him riding fast in the car park.  They discounted him.  Clearly, on the evidence before me, at all relevant times he was riding at considerable speed on a bicycle without brakes, and often down hill.

One problem I have with the evidence of the occupants of Redfern 17 is their evidence before me of lack of realisation that the boy impaled was the boy they had seen riding through the car park earlier.  Constable Rimell contended that he only made the connection on seeing the bike after the ambulance had left with TJ Hickey.  The problem I have with that assertion is that he, in calling for assistance, at the very moment he stopped the police vehicle, indicated to VKG that a male was impaled on a fence “off a pushbike”.  

Constable Rocha also asserted a complete lack of interest in TJ Hickey.  That evidence does not sit well with the contents of her statement of 14th February 2004 that “I looked over to my left and saw what appeared to be a blue t-shirt hooked on a white steel fence, about 8 metres away from the car.  I realised that it was not a t-shirt but the young male that had been riding his bicycle that was impaled on the white steel fence”. 

That contradiction has not been satisfactorily explained.  The VKG message in the case of Constable Rimell, and the statement in the case of Constable Rocha have a contemporaneity, which enables me to find that they did, not surprisingly, quickly recognise the boy as the boy seen earlier by them.  Their distancing themselves from that in court leaves some doubt as to whether the occupants of Redfern 17 were completely disregarding TJ Hickey at the time.  When I consider the whole of their evidence, however, I am still of the view, to the balance of probability, that the occupants of that vehicle were at no relevant time interested in the movements of TJ Hickey.

Assessment of the occupants of Redfern 16 – Senior Constable Hollingsworth and Constable Reynolds.

The task of assessing Redfern 16 has been made all the more difficult by the excusing of Senior Constable Hollingsworth from giving evidence.  Constable Reynolds was quite a poor witness with an extraordinary lack of memory of what I would have thought were significant events, and I do not have the benefit of a witness box version from the driver of the motor vehicle – a version that would have explored the driving decisions that were made – what was in his mind.  All will recollect that Constable Reynolds remembered no relevant conversation at all between the two, even of their totally independent decision to exclude TJ Hickey from consideration when seen by them in the area of Cope Street.

I have fairly set out Constable Reynolds’ version of events and what is significant is that she did see TJ Hickey about 50 metres to the South in Renwick Street after Redfern 16 had turned into that street, but before the car park, from which we know he had exited.  That sighting is entirely consistent with the evidence, which I have accepted of Constables Rocha and Rimell in Redfern 17.

In his statement of 14th February, Senior Constable Hollingsworth also stated that he saw TJ Hickey, riding in Renwick Street, some 50 metres south of the police vehicle.  

My task in assessing the involvement, if any, of Redfern 16, necessitates a consideration of all evidence of eyewitnesses, police and civilians, from the moment Redfern 16 turned into Renwick Street.

Frankly, I am unable to be sure whether or not the officers disregarded TJ Hickey in Cope Street.  The mere fact that they began a patrol of Renwick knowing that another vehicle had just been in the street does not greatly assist me.

The starting point for me lies in the fact that in their contemporaneous statements of 14th February, both indicate that they saw TJ Hickey 50-55 metres to the south of the police vehicle once it was in the north end of Renwick Street.  Constable Reynolds in evidence recollects seeing the boy when the police vehicle reached a point somewhere near the car park driveway.

Constable Reynolds swore that she saw him fleetingly and then not again.  Constable Hollingsworth in his ERISP said he did not see him in Renwick Street at all (contrary to his own earlier, more contemporaneous statement).  In his drive through interview he indicated that he could not remember seeing TJ Hickey.

I find the greater weight to be in the more contemporaneous statement and that both did see the boy about 50 metres ahead of him but still well north of the cul-de-sac and pathway.

Constable Reynolds gave evidence that she did not see him again.  Nor did she recollect discussing him with the driver of the vehicle.  I get no assistance at all from the three versions of Constable Hollingsworth.  

We all saw Renwick Street.  It is a quiet, straight, dead end street.  I cannot accept to the balance of probabilities that having seen him when at the north end of the street, they did not continue to see him as they continued down the street towards the walkway.  I am prepared to find that TJ Hickey was riding very fast and that the police vehicle was patrolling quite slowly.  Nevertheless the speed differential between the two would not be so great as to permit me to accept the evidence of Constable Reynolds as to only glimpsing him the once.

I find that the driver of the police vehicle did in fact continue to sight TJ Hickey until about the point where he exited the gate.  The vehicle continued over the gutter and most of the 80 metres down the walkway, performing a U turn and then returning up the walkway into Renwick Street again.

Constable Reynolds and Senior Constable Hollingsworth have always maintained that TJ Hickey or the boy on the bike if you will, was never a person of interest to them.

The evidence of Mr. Connar, Mr Hickey and Mr. Clanachan, in effect, makes it probable that the boy remained in the sights of the police officers until about the point of time he exited the walkway.  It is probable that those three gave generally honest evidence, though in parts it was incorrect.  It is also probable that the police vehicle was actually on the pathway as the boy cleared it.  The reservations I have about the civilian evidence, which I have already explained, make it dangerous for me to find as a probability more precisely the distance between the boy and the police vehicle.

Having said that, I am satisfied that the police vehicle did not pursue the boy in terms of a pursuit within the meaning of the NSW Police Safe Driving Policy.  The evidence gives no indication at all of speed on the part of the police vehicle, nor of any attempt to stop the boy.  

They did, on the whole of the evidence follow the boy.  I cannot say why they did so.  In doing so they moved to a point near the end of the path way before turning and returning at quite a leisurely pace back up to and along Renwick Street.

In their video run-arounds they both indicated that they moved well down the pathway.  That was totally omitted from their statements of 14th February, leading to an omission of a very relevant, but readily explainable fact, that they saw him go through the gate.

On the evidence before me I am satisfied that the driver of Redfern 16 did follow TJ Hickey down Renwick Street, causing his vehicle to traverse most of the length of the pathway.  

At some point on Renwick Street, the driver of Redfern 16 determined to follow TJ Hickey as a person of interest.  Whether this was a determined interest or a casual interest I could only obtain by hearing evidence from Constable Hollingsworth.  It follows, that there is no evidence at all that the observer was involved in any decision to follow the deceased.

The manner in which TJ Hickey rode his defective bicycle may have been influenced by the proximity and path of the police vehicle Redfern 16.

Having said that, I find that TJ Hickey was in the habit of riding his bicycle fast and am unable to say that he rode faster or less cautiously as a direct result of the probable police presence behind him as I have no evidence that he was conscious of that presence though, as I say, there was reasonable proximity between the two.  .  I do not have evidence as to what was in the boy’s mind in terms of a history of fast riding, and there is a considerable distance between the gateway and the point of death, a distance along which the police vehicle could not directly travel.  TJ Hickey is likely to have known that no motor vehicle could follow him beyond the gateway.

My findings of fact lead to a finding that the occupants of Redfern 16 were involved in police operations within the meaning of Section 13A.  I am unable, however, to find as a probability that the actions of Redfern 16 in following TJ Hickey contributed in any way to his death

It is regrettable that Constable Reynolds and Hollingsworth were not completely candid from the very start.  They may have had every reason to follow the deceased down that pathway.  

The vilification of Senior Constable Pace.

I am satisfied that this officer behaved most appropriately in leading the investigation into the assault and robbery that occurred earlier on the day T. J. Hickey died.  It was a most serious crime and deserved prompt attention by police.  I am also satisfied that this officer had nothing to do with T. J. Hickey that day, despite rampant gossip and innuendo amongst some in the Redfern community.

It is sad to see an aboriginal police officer, of which there are so few, virtually forced to leave a heavily populated aboriginal area.  He should now be given every chance to get on with policing.

Delay between initial statements and ERISPS/Video Run-arounds.

Statements were made by each of the four most involved officers on 14th February.  It is most unfortunate that ERISPs and Video Run-arounds were not carried out until 21st February.  Apparently each were off duty in the intervening time but protocols made in relation to Critical Incident Investigation – protocols approved by the State Coroner, make it clear that they police ought to be promptly separated if possible, and interrogated as soon as possible.  

In terms of constructive criticism, critical incident investigators are reminded of the need to obtain ERISPS and where appropriate, Video Run-arounds or walkthroughs as soon as possible after an incident has been determined to be a critical incident.  Where appropriate and possible, relevant police are to be separated and kept separate until those tasks are completed  (In the particular circumstances of this case, that was not possible as the matter was not termed a critical incident until 15th February 2004).

Missing money and marijuana.

Gail Hickey maintains that she gave her son a $20 note and that he had a small quantity of marijuana in his possession.  Neither was located amongst his personal effects.  There is no evidence before me as to what may have happened to this, assuming neither was used by TJ prior to death.

I can only point out that he remained in hospital undergoing extremely proactive treatment for hours before death and subsequent transfer to the Glebe Mortuary.  In all the circumstances further investigation is unwarranted.

ISWRAPS Technology.

The technology of using 360-degree photography to assist in leading evidence from witnesses was used in this inquest, as it was in the Dalamangas and the Hallinan inquests.  It is perhaps the most important technical innovation that I have seen in 20 years as a magistrate and coroner.  NSW Police is to be commended for embracing this technology.

Recommendations.

Mr. Stratton suggested several Section 22A Recommendations.  

As to the first, this was a freak accident and I see no need to make a Recommendation in relation to the removal of fences of this type around public housing.

Similarly, my function as coroner is to determine where possible the identity, date, place, manner and cause of death.  In relation to his recommendation as to the charging of police in this matter, I would simply point out that courts of law regularly do not accept the evidence of police officers.  

The third suggested recommendation is to do with ACLO’s being utilised to liaise with the aboriginal community in cases where aboriginals are killed in Section 13A circumstances.  My understanding is that the Commissioner’s guidelines provide that a police officer, possibly a commissioned police officer, has to contact the family personally in such cases.  I see no reason to recommend change.  
Finding:

Thomas James Hickey died at 1.20 am on 15th February 2004, at Sydney Childrens’ Hospital, Randwick, of penetrating injury of neck and chest sustained on the morning of 14th February 2004 when he fell from his bicycle and was impaled upon a steel fence at the rear of 1 Phillip Street Waterloo, during police operations.

334/2004    Male 26 years old male died between 20 June 2003 and 21 June 2003 at                                                                                                                                                                                                                                                    Cessnock Correction Centre, Cessnock. Finding handed down at Kurri Kurri by Carl Milovanovich, Deputy State Coroner.  

Circumstances of Death:

The deceased was a 26 year old single male, who had one child from a prior relationship.  The deceased became involved in drugs at the age of 15 years and had spent a number of periods in custody since becoming an adult.  On the 7th June, 2003, the deceased was sentenced to a term of 6 months for drug and traffic offences and was received at the Cessnock Correctional Centre on that date to commence his sentence.  He was routinely assessed in regard to risk factors as he was withdrawing from drug dependency and was placed in a two out cell for a period of 14 days.  On the 15th June, 2003, while still being classified as “two out” it would appear that he made an attempt at taking his own life by hanging.  On this occasion his cell partner was awoken in the early hours of the morning by a loud noise and woke to find the deceased on the floor with the remnants of a torn pillow case around his neck.  It would appear that the deceased had attempted to hang himself using a light fitting on the ceiling as an anchor point, however, the ligature broke during this attempt.

The evidence before the Coroner was uncontradicted that this attempted suicide attempt never came to the attention of the Corrections custodial or Health staff.  The prisoner who occupied the cell with the deceased indicated that he was “sworn to secrecy” concerning this suicide attempt and that he was aware of prison politics that would label him as a “dobber” if he made any mention of it.  It was also clear that the attempted suicide had left a ligature mark on the deceased neck that a number of prisoners had noticed, yet no prisoner brought this matter to the attention of any Correctional staff.   On the 18th June, 2003, the deceased was assessed as being suitable for “one out” placement and during this assessment it is not clear whether the ligature mark on the deceased neck would have been visible, however, in any event there is an inference from the evidence that the deceased may well have concealed any marks by clothing as he did not wish to compromise his “one out” placement.

On the 20th June, 2004, the deceased was locked into his “one out” cell for the evening and was spoken to by his neighbouring cell prisoner at approximately 6.00pm.   The deceased was discovered at 8.20am on the 21st June, 2003, hanging from a ceiling light fitting from a ligature made up from a torn pillow case.  It was apparent that the deceased had been dead for some time.  No suicide note was left.

The Coroner found that the risk assessment of the prisoner upon intake was appropriate and that no mandatory risk assessment followed the attempted suicide on the 15th June, 2003 as this event was unknown to Correctional Staff.  The deceased had had a number of prior custodial sentences with no recorded history of self harm.  The Coroner was satisfied that the deceased had taken his own life and the same manner as the attempted suicide attempt of the 15th June, 2003.

While not making any formal recommendations, the Coroner did express concern that the Cessnock Correctional Centre, now some 30 years old and almost 19 years after the recommendations of the Royal Commission in Aboriginal Deaths in Custody, that obvious hanging points have still not been removed.   The Coroner was informed by the legal representatives of the Department of Corrections that funding has been made available and that action is being taken, on a priority basis, to remove obvious hanging points from older style gaols.   The Coroner requested that a copy of his findings be forwarded to the Commissioner for Corrective Services with a view that his comments may re-enforce the recommendations of the Royal Commission and ensure that funding and priorities are channelled to the need to remove obvious and elevated fixture points.

Finding:  

I find that H died between 6.00pm on the 20th June, 2003 and 8.20am on the 21st June, 2003, in Cell 4319 at the Cessnock Correctional Centre, Cessnock in the State of New South Wales, from hanging, self inflicted with the intention of taking his own life.

957/04
Male aged 74 years died 29th August 2004 at Liverpool Hospital, Liverpool, Finding handed down on 3 December 2004 at Westmead by Carl Milovanovich, Deputy State Coroner.


Circumstances of Death:

The deceased was born in Laos and lived in Vanuatu and New Caledonia between 1976 and 1980.   The deceased began to visit Australia from 1985 and stayed for various periods of time on a Visa.  He had family in Australia and may have contributed to the purchase of some real property.
In March, 2004, the deceased came under the attention of the Immigration Department as being an illegal immigrant.   He was taken into custody in March, 2004 and was detained at the Villawood Detention Centre, Villawood, NSW.  On the 18th August, 2004, the deceased appears to have suffered a stroke and needed urgent medical intervention.   He was transported by Ambulance on the 18th August, 2004, to Liverpool Hospital with a suspected cerebral bleed.  At this stage the deceased was in a coma and never regained consciousness.

On the 29th August, 2004, whilst under guard in the Hospital it was noticed that the deceased had stopped breathing.   A death certificate was issued by Dr.D Liverpool Hospital, recording the cause of death as “cardio respiratory arrest due to subdural haemorrhage”.    The death was reported to the Coroner on the 29th August, 2004, pursuant to the provisions of Section 13A of the Coroners Act, 1980, on the basis that the deceased was a person in lawful custody, pursuant to the Act, at the time of his death.   Whilst the death certificate was technically invalid, the Coroner had regard to his recorded medical condition and the views expressed in the Certificate by Dr.D  The Coroner issued an order pursuant to Section 48 of the Coroner’s Act and recorded a cause of death as being “subdural haemorrhage” for the purpose of the registration of the death.  A mandatory Inquest was held, there was no appearance of any interested parties. The Coroner found that the deceased has died from natural causes.

Finding:

That MT died on the 29th August 2004, at Liverpool Hospital, Liverpool in the State of New South Wales, from a Subdural Haemorrhage.

� Recommendation 41, Aboriginal Deaths in Custody:  Responses by Government to the Royal Commission 1992 pp 135-9
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