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INTRODUCTION

Since the arrival of the First Fleet in 1788, successive Governors of New South Wales (NSW) have exercised their pleasure, on behalf of the Crown, to detain, release or pardon countless persons enmeshed in the criminal justice system, including mentally ill offenders.  While in contemporary Australia this aspect of prerogative power has become increasingly anachronistic, in NSW it remains a feature of the current system for the care, treatment and detention of forensic patients.1  In this paper, drawing upon experience from the NSW forensic patient population, it is contended that the retention of this prerogative power can result in inconsistent, non-transparent and inappropriate decision making about this group of severely disadvantaged persons.  The paper concludes that law reform is necessitated to remove the executive arm of government from decision making in this area, as has occurred elsewhere in Australia, and as is required by the principles of international humanitarian law.

In addressing these issues consideration is given first to the historical roots of the Governor’s Pleasure power.  Attention is then turned to the contemporary use of the power in NSW.  Finally, reform proposals are suggested which would terminate this power in NSW and replace it with more appropriate provisions.

GOVERNOR’S PLEASURE: ORIGINS AND EARLY USE

“The criminal lunatics were of two descriptions; they cowered and crawled around like whipped fox hounds to the feet … I saw a grizzled, gaunt, and half naked old man coiled in a corner.  The peculiar wild beast smell which belongs to some furious forms of furious madness exhaled from the cell.” 2

The conditions of treatment of the “criminally insane” have been a subject of concern since the earliest days of the colonial settlement of this country.  This description is taken from Marcus Clark’s account of the experience of insane prisoners during the formative years of the colony of New South Wales.  At the time the criminally insane were indefinitely detained at the Governor’s Pleasure.

The general power of the Governor over “lunaticks” and “ideots” was transported, along with the convicts, from England in 1788.  As Shea has noted,

“When Governor Phillip landed at Port Jackson in 1788 he had with him a commission from King George III containing all the powers necessary for him to establish the colony.  Amongst these powers were some relating to “lunaticks” and “ideots”, (the mentally ill and the mentally retarded).  Inter alia, the Governor was entrusted with “the care and commitment of the custody of …. ‘Ideots’ and ‘lunaticks’ and their estates”.3

The specific power of the Governor to detain the criminally insane would seem to have arrived a decade or so later as a result of the case of Hadfield.4  James Hadfield, a soldier who became delusional after suffering war related head injuries, attempted to shoot King George III as he entered his theatre box at Drury Lane.  At his subsequent trial in 1800 before Lord Kenyon and a jury, the judge suggested to the jury that they should return a verdict of not guilty by reason of insanity.  The jury duly complied with the suggestion, and Hadfield was then detained in custody.  Doubt arose, however, concerning the legality of this custody and to remedy the deficiency the Criminal Lunatics Act 1800 was past by the British parliament.  The Act provided that 

“In all cases in which it shall be given in evidence upon the trial of any person charged with treason, murder, or felony, that he was insane at the time of committing the offence, and he be acquitted, the jury shall find especially whether he was acquitted on account of insanity, and if so, the court shall order him to be kept in strict custody, in such manner as it shall think fit, until the King’s Pleasure be known and the King may give such order for his safe custody as he shall think fit; and so in all like cases before the passing of that Act.”5

This provision was subsequently adopted in New South Wales and represents the general source of power for people, found not guilty but insane, to be held at the Governor’s Pleasure.6 

In New South Wales persons who were found not guilty on the grounds of mental illness, or who were found to be mentally ill prior to their trial or upon arraignment, were detained initially in a gaol.7  Craze tells us that they were 

“then transferred to an asylum by order of the Colonial Secretary’s Office and with an accompanying certificate completed by a medical practitioner.  It was the opinion of the New South Wales Attorney General in 1938 that the Governor could direct the transfer of an insanity acquittee to an asylum and could direct such a person’s release in all cases excepting where murder had been committed.  In the latter cases, the Attorney held the view that the Governor was required to seek the approval and opinion of the Home Government.  Consequently, transfer to an asylum was subject to delay in these cases.”8  

Craze also indicates that details of persons found to be criminally insane prior to 1840 are sketchy at best.  Surviving records do not allow an easy distinction to be made between transported convicts, prisoners convicted for offences committed in the colony, and those found to be insane prior to the completion of their criminal proceedings.  However, since the time of the establishment of the first purpose built asylum in the colony at Tarban Creek in 1838 some information has survived about early insanity acquittees, who included both free settlers, emancipists and convicts.  Some examples can assist in understanding how varied the exercise of the Governor’s pleasure was, even at this early period in Australian colonial history.

“Henry Flemming, an emancipist, aged 56, was found not guilty on the grounds of insanity of having stabbed in the neck a four year old girl in 1837.  He was sent from prison to the lunatic asylum at Liverpool and then to Tarban Creek.  After two years of confinement, the Governor approved his release.  He then became a clerk to Mr Digby (the superintendent of the Tarban Creek Asylum).  There is evidence to suggest that the offence was precipitated by the consumption of alcohol.  Poynder was an assigned convict who was found not guilty on the grounds of insanity in the late 1820s.  It appears he was kept in prison until he became ill and was admitted to Newcastle Hospital.  The details of his offence and release could not be ascertained.

In 1838, William Harris, a freeman, was found not guilty on the grounds of insanity to a charge of larceny.  Despite, according to the surgeon, (his) full recovery and good behaviour, the Governor refused to grant his release.  Mr Digby had not shared the surgeon’s conviction that Harris was no longer insane. 

John Waggoner, who appears to have been an assigned convict, was found not guilty on the grounds of insanity to a charge of murder in the mid 1830s.  He was considered by Mr Digby to be very violent and dangerous.  His fate is unknown.

Ralph Nixon, a free man with a country property, was found not guilty on the grounds of insanity to a charge of assault in the early 1830s.  He had been detained in Liverpool Asylum and then later sent to Tarban Creek.  He recovered fully and successfully petitioned the Governor for release in 1839.

It would appear from the case of Poynder that some insanity acquittees remained in prison following the legal proceedings and were forwarded to a hospital if they became physically ill or forwarded to a lunatic asylum if they were considered to be insane.  Transfer to a lunatic asylum following the trial did not appear to have been automatic.”9 

In 1843 the New South Wales Legislature passed the Lunacy Act which officially substituted detention during the Monarch’s Pleasure for insanity acquittees to that of the Governor.  From this point forward the Governor, and more recently the New South Wales Government, has become responsible for decisions made about the detention, care, treatment and release of persons detained indefinitely following what is now termed a not guilty of mental illness (NGMI) verdict.

It is tempting to continue to trace the historical developments associated with insanity acquittees in New South Wales but time and space preclude this.  Instead, those interested in this aspect of socio-legal history are referred to the scholarly and extremely comprehensive account given of these developments by Dr Leanne Craze in her unpublished doctoral dissertation.

GOVERNOR’S PLEASURE: CONTEMPORARY USE

In contemporary New South Wales the general legislative management of forensic patients, which include not only NGMI acquittees but sentenced prisoners with a mental illness transferred from prison to hospital; persons found unfit to be tried; and those set a limiting term of imprisonment following an unfitness ruling, is dealt with in two pieces of legislation – the Mental Health Act 1990 (MHA) and the Mental Health (Criminal Procedure) Act 1990 (MHCPA).  A forensic patient is defined in the former statute in the following terms,

“forensic patient means:

(a)
a person who is detained in a hospital, prison or other place pursuant to an order under section 10(3)(c), 14, 17(3), 25, 27 or 39 of the Mental Health (Criminal Procedure) act 1990 or section 7(4) of the Criminal Appeal Act 1912 (including that subsection as applied by section 5AA(5) of that Act, or

(b)
a person who is detained in a hospital pending the person’s committal for trial for an offence or pending the person’s trial for an offence, or

(c)
a person who has been transferred to a hospital while serving a sentence of imprisonment and who has not been classified by the Tribunal as a continued treatment patient.”10

Under the provisions of the MHA the Mental Health Review Tribunal (MHRT) is given the responsibility of making recommendations to the Minister for Health regarding the detention, care or treatment of forensic patients, including in the case of NGMI acquittees, their conditional or unconditional release.11  Somewhat different provisions relate to other categories of forensic patient which will not be dealt with here.  

The MHRT must review the status of each forensic patient at least each six months in order to make recommendations to the Minister.  When making recommendations regarding conditional or unconditional release the Tribunal is also required to be satisfied that

“the safety of the person or any member of the public will not be seriously endangered by the person’s release.”12

All recommendations made by the Tribunal to the Minister are based upon evidence received at hearings conducted at a range of venues around New South Wales, including maximum security facilities, like those at Long Bay Correctional Centre in Sydney, or at Morisset Hospital near Newcastle.  When conducting forensic reviews the Tribunal panel, comprising a lawyer, a psychiatrist and other community member, must be presided over by one of the three full time legal members of the MHRT.  At hearings, where forensic patients in almost all cases appear in person with a lawyer, the Tribunal usually receives expert evidence, both documentary and personal, from members of that patient’s treating team as well as from the patient, his or her family, and other interested persons.  

The Tribunal is not bound by the formal rules of evidence but is required to follow the prescripts of natural justice and due process throughout its proceedings.  Written reasons are provided in all forensic patient reviews, and the recommendations which go to the Minister are also accompanied by exhibited documents upon which reliance has been placed in reaching a recommendation.  All of the Tribunal’s written reasons, and associated documentation, are privileged and confidential materials which cannot be published, or disclosed to anyone not involved directly in the decision making process.13 

Mention is made of these process and procedural issues because it is important to appreciate that when making any recommendation to the Minister, and ultimately to the New South Wales Government, the Tribunal has given very careful consideration to a wide array of evidentiary material. This material has been subjected to rigorous testing both by the patient’s advocate and the Tribunal’s expert panel.

Once a recommendation has been made by the Tribunal, in regard to a forensic patient, that recommendation is, by direction of the Minister, forwarded not to him directly by rather to the NSW Department of Health’s Forensic Executive Support Unit (FESU).  FESU is located in a newly established Statewide Forensic Directorate.  This Directorate, in turn, forms a part of what is now called Justice Health, a division of the Department of Health providing health related services in correctional institutions, both adult and juvenile, as well as in courts and in the community for forensic patients.

What happens to the recommendations once they have been dispatched by the Tribunal into the hands of the executive arm of government remains a matter of some conjecture.  In general, the FESU provides a background briefing note for the Minister about each of the Tribunal’s recommendations.  Once this briefing note is completed the recommendations and accompanying documents are then forwarded to the Minister’s Office.  Upon arrival at the Minister’s Office further consideration is then given to this material, and eventually a decision is made either to accept, modify or reject the recommendations which have been made by the Tribunal.

This decision making process can, and frequently does, take many months and in some cases more than one year.  It is not at all uncommon for recommendations made by the Tribunal at an earlier hearing to still be outstanding at the time of the next six monthly statutory review of a forensic patient.  Recommendations which simply propose a continuation of the status quo for a forensic patient are usually dealt with quite promptly (see Figure 1).  Others which relate to more liberal leave privileges, conditional release or unconditional release, tend to encounter long delays (see Figure 2).  

Quite frequently a series of correspondence occurs between the Minister’s Office and the forensic patient’s lawyer about recommendations made by the Tribunal for a change in that patient’s status.  These exchanges, which are conducted outside the Tribunal hearing process, may result in the acceptance by a patient, after receiving legal advice, of a “compromise” outcome less than that originally recommended by the Tribunal.  For example, the Tribunal may recommend a series of leave privileges for a forensic patient, including unsupervised ground leave (USGL), escorted outside day leave (EODL) and supervised outside day leave (SODL).  The Minister may then indicate that he is “minded to grant USGL” but not the other leave sought.  In this situation the patient may opt to take the minimum leave offered, being of the view that this is preferable to further extended delay, and potential controversy, should more extensive leave privileges be pursued.

A not insignificant proportion of Tribunal recommendations for conditional and unconditional release are rejected outright by the Minister.  Figures 3 and 4 show that in general throughout the lifespan of the Tribunal, and as the population of forensic patients has almost trebled, the overall proportion of patients recommended for conditional or unconditional release has declined.  This trend appears to reflect more conservative thinking by the Tribunal itself, quite apart from the decision making of the executive arm of government.  In addition, and especially in the past year or two, the number of recommendations made by the Tribunal for conditional or unconditional release which have been rejected by the Minister has increased.  These are developments which have an obvious impact on the overall number of patients remaining in the forensic system.

In the following figures further information is presented concerning the current forensic population in New South Wales.  In Figure 5 the number of forensic patients in each of the categories mentioned is shown.  It will be seen that in February 2004 there were 262 forensic patients, the overwhelming majority of whom (180) were NGMI acquittees.  Figure 6 shows the location of the 262 patients, and Figure 7 the offences with which they were charged.  The largest group of forensic patients were detained at Long Bay Prison Hospital; about 27% of the patients were conditionally released in the community; and the remainder were detained at various hospitals and prisons around the State.

How long have these forensic patients been under supervision by the Tribunal?  Figure 8 shows the number of years the 114 NGMI patients for whom data was available have been within the system since the date of first referral to the Tribunal.  Among the population of NGMI acquittees, more than one half have spent more than five years as forensic patients, and 22% more than ten years.  This length of involvement with the forensic system is in marked contrast to the other categories of forensic patients who in general spend significantly less time subject to the jurisdiction of the Tribunal, and the executive.

Attention is now turned to three cases which it is hoped will illustrate more directly some of the dilemmas and frustrations associated with the current operation of the New South Wales forensic system.  To protect the anonymity of the patients involved in these cases certain information has either been omitted or modified.

PATIENT ONE

This 50 year old man suffers from both a mental illness, schizophrenia, and a developmental disability.  He is currently detained as a forensic patient at Long Bay Prison Hospital (LBPH).  Originally found guilty of a charge of murder in the early 1970’s, he was sentenced to life imprisonment with a minimum term of 22 years which expired in 1994.  Because of his mental illness he was transferred during the 1990’s from prison to LBPH.

As a transferred prisoner detained in a hospital Patient 1 has been reviewed on a regular basis by the MHRT.  Patient 1 is also reviewed regularly by the Serious Offender Review Council (SORC), a body having jurisdiction over all persons sentenced to serve ten years or more imprisonment in NSW.  It is SORC’s principal function to advise the Chief Commissioner of the NSW Department of Correctional Services (DCS) about the conditions under which such persons should be detained, including their security classification and placement.

For several years Patient 1’s treating team at LBPH has been of the view that his mental illness is under sufficient control by antipsychotic medication to ensure that he could be safely granted escorted and supervised leave privileges outside the hospital.  The MHRT has accepted their view and recommended to the Minister for Health that Patient 1 should be granted such leave.  However, as Patient 1 also remains a sentenced prisoner under the overall control of DCS, any granting of external leave is dependent upon him achieving a minimum security classification (C3), and approval from DCS and SORC of that leave.  To date all that has been achieved is ultimate acceptance by the Minister for Health of a recommendation that Patient 1 should be entitled to EGL, subject to that leave being endorsed and implemented by DCS.  That endorsement and implementation was granted in 2003.  Meanwhile, Patient 1’s physical health has deteriorated significantly and he is also experiencing the onset of dementia.  The MHRT, based on clinical evidence from Patient 1’s treating team, has subsequently recommended that Patient 1 should be conditionally released into supported accommodation for persons suffering from a dual diagnosis of mental illness and a developmental disability.  This recommendation, which has yet to be accepted by the Minister for Health and will also require acceptance by DCS, has resulted in an ongoing bureaucratic dispute between mental health and disability support services concerning who should assume responsibility for Patient 1 if he is ultimately released.

PATIENT TWO

This 75 year old man who suffers from a delusional disorder, has been detained at LBPH since 1999 after being found not guilty on the grounds of mental illness of a charge of inflicting grievous bodily harm with intent to murder. Based on the clinical evidence of Patient 2’s treating team the MHRT has recommended to the Minister for Health, since early 2002, that he should be conditionally released to a nursing home, or to a hospital accepting geriatric patients.  In the Tribunal’s view such release would not “seriously endanger” any member of the public, nor Patient 2.14  To date the Minister has made no final determination in regard to the Tribunal’s recommendation.  However, the victim involved in Patient 2’s matter has continued to object to his release from LBPH under any circumstances.15  Patient 2’s physical health has declined significantly in recent times and he is also displaying the symptoms of the onset of dementia.

PATIENT THREE

This 44 year old man was found not guilty on the grounds of mental illness of four counts of murder committed during the 1980’s.  Initially detained as a forensic patient in a secure mental hospital Patient 3 was subsequently transferred in the early 1990’s from hospital to a prison after his mental illness, believed to be schizophrenia, went into remission and he no longer required antipsychotic medication.  Patient 3 has been reviewed on a regular basis by both the MHRT and SORC.  He remains in prison.

The MHRT has for a number of years recommended to the Minister for Health that Patient 3 should receive a C3 classification in prison which would allow him to be considered for certain external leave privileges in preparation for conditional release.  This recommendation has been accepted by the Minister but not by the correctional authorities who currently retain ultimate control over Patient 3 even though he is not a sentenced prisoner.  Victims in Patient 3’s matter have indicated their opposition to his release from secure custody.

The three patients whose cases have been described are all, on the evidence available, at a stage at which they could be safely granted, at minimum, additional leave privileges, or conditional release.  In the case of Patient One, there are seemingly insuperable obstacles to obtaining even limited freedom for a man who has been in the care of either the correctional or forensic system for more than three decades.  Patient One’s physical incapacities are now such that he is largely incapable of caring for himself and represents a minimal threat either to himself or others.  A similar assessment can be made in regard to Patient Two who has been recommended on a number of occasions for conditional release but who continues to be detained in a maximum security mental hospital.  Patient Three has also been recommended for greater leave privileges but because, like Patient One, he is a forensic patient who is also subject to the control and direction of the Department of Correctional Services, and to oversight by the NSW Serious Offenders Review Council (SORC), no change has been achieved in his situation for a long period of time.

The cases which have been described are not unique.  They are cases which suggest that the existing forensic system, based as it is on over-riding executive discretion compounded by the over-reaching jurisdiction of a number of bodies, including the Tribunal, is unable to provide a fair and transparent process for determining the ultimate fate of several hundred forensic patients currently in the New South Wales system.

TOWARDS REFORM

The existing deficiencies of the New South Wales forensic system have not gone unnoticed.  More than a quarter of a century ago, at the time of the Royal Commission into the New South Wales prison system presided over by Justice Nagle, attention was drawn to the plight of insanity acquittees housed in the then infamous observation section (OBS) at the then Central Industrial Prison at Long Bay.16  One of the senior counsel assisting the Royal Commission has provided the following description of the plight of Governor’s Pleasure prisoners at that time,

“A person held to be not guilty on the grounds of insanity was detained at the Pleasure of Her Majesty.  In N.S.W. such a prisoner was known as a Governor’s Pleasure prisoner, a G.P.

The cosmetic reform of abolishing the use of the word “insanity” and substituting “mental illness” did little to improve the lot of G.P.s.  When I was Counsel for the Department of Corrective Services at the beginning of the Nagle Royal Commission I inspected the NSW prisons and in fact also the famous ward at Morisset Hospital.  I discovered to my horror that many G.P.s, who by definition were blameless for their crimes, were kept, not in mental hospitals, but in prisons.  As such they were confined almost universally in maximum security conditions, they had no real idea when they would come out, if ever, and they did not even have the privileges of life prisoners such as a permanent cell which they could decorate.  They were frequently moved, often for medical examinations, which meant coming from a country prison to Sydney.  It is little wonder that Mr Justice Nagle commented adversely on this position as did Mr Justice Jacobs.

On many occasions I inspected the observation section at the then Central Industrial Prison at Long Bay known as the OBS.  It could only be described as an inhuman deprivation of privacy and dignity for those unfortunate enough to be confined in it.  Because a prisoner was under 24 hours a day watch in this section, it was used at times instead of the death cells when capital punishment was carried out in No. 4 Wing of the CIP.  Fortunately it was demolished some years ago.

It was not to be wondered that legal representatives of persons charged with murder might be reluctant to raise the defence of mental illness.  A person convicted of murder was likely on average to serve about 13 years, and except in very bad cases, could be confident of release somewhere between 10 and 15 years.  On the other hand a G.P. was in a state of doubt, and as I have said, treated more harshly in fact, than a life sentence prisoner, if he was left in prison.  Of course, many G.P.s. went to mental hospitals and by and large their treatment there was considerably better, but still strict and harsh.”17

In the early 1990s the comprehensive national survey of the rights of the mentally ill which was conducted by the Federal Human Rights and Equal Opportunities Commission (HREOC), under the direction of Commissioner Brian Burdekin, was highly critical of the continuing role played in most Australian jurisdictions by the executive arm of government in decision making about forensic patients.18  The Burdekin Report referred to the United Nation’s principles relating to the treatment of mentally ill persons which provide that mentally ill persons within the criminal justice system should be detained in a hospital, or other appropriate treatment facilities, rather than in prisons, and that decisions about their release should be made by an independent body, like a court, rather than by politicians.19  Since that time most Australian jurisdictions have moved to adopt such principles.

In Victoria, for example, following a comprehensive inquiry into the status of persons detained at the Governor’s Pleasure, a recommendation was made to government in 1995 that the decision to revoke a court order detaining a person found not guilty on the grounds of mental impairment should no longer be made by the Governor in Council but by the Victorian Supreme Court.  The inquiry also proposed the establishment of a limiting term, or maximum period, after which a person’s forensic status ceased, and the development of a Forensic Leave Panel to hear all leave applications.  These recommendations were subsequently accepted by Government and incorporated in legislation.20

In Queensland a different approach has been adopted.  While abandoning the use of the Governor’s pleasure power, decisions concerning the revocation of an order detaining a forensic patient, and about leave, are now made by a newly established Queensland Mental Health Review Tribunal.21  This Tribunal, like its counterpart in NSW, sits with an expert panel comprising a lawyer, psychiatrist and community person with experience in mental health issues.  At the Tribunal’s forensic hearings, which are conducted in private, the Crown has a right of appearance and represents community interests, including those of victims.  A right of appeal exists from Tribunal decisions to newly established Mental Health Court.

This Court, presided over by a Justice of the Queensland Supreme Court, is assisted by independent psychiatric assessors.22  The Court is also empowered to consider matters brought before it where a person accused of a crime wishes to raise a defence of mental illness, or is believed to be unfit to be tried.

Within New South Wales there are now encouraging signs that it too may be prepared to accept the need for change.  A review of the Mental Health Act 1990 has been announced by the Government.  As a part of this review, which is currently in progress, it is anticipated that the management of forensic patients, including decision making about their detention, care, treatment and release, will be considered.23

The New South Wales Law Reform Commission (NSWLRC), in a report published in 1996, has already expressed a view that the most appropriate system to replace that of executive discretion would be one which empowered the existing MHRT to make decisions rather than recommendations about forensic patients.  The NSWLRC considered the alternative of vesting such decision making in the superior courts, but opted on balance for the involvement of a specialised Tribunal containing pre-existing expertise and experience to undertake this difficult and sensitive task.  The NSWLRC also considered that an appeal should lie to the Supreme Court from Tribunal decisions, and that the Crown should have a right of appearance at Tribunal hearings in order to protect and express views concerning the safety of the public.24

These proposals have the personal support of the writer.25  It remains to be seen whether they will also win favour from politicians who have clung so tenaciously to a system rich in historical precedent but lacking credibility in the contemporary world.  The time would now seem right to initiate reform, even if it does bring to an end pleasure exercised, if not enjoyed, by a long succession of Governors of the ‘premier State’.
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